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PREFACE 

THIS  book  is  written  primarily  in  the  hope  that  it 
may  prove  of  service  to  Naval  Officers.  With  the 
exception  of  an  introductory  chapter  on  the  general 
principles  of  International  Law  and  a  final  chapter  on 
British  Prize  Court  procedure,  the  whole  book  is  devoted 
solely  to  those  rules  which  relate  to  naval  warfare.  The  law 
has  been  stated  as  dogmatically  and  with  as  little  argument 
as  possible  ;  but  very  full  references  are  given  in  the  notes 
for  anyone  who  wishes  to  pursue  the  subject  further.  In  that 
part  of  the  subject,  which  is  covered  by  the  Declaration  of 
London,  1909,  I  have  as  far  as  possible  followed  the  order 
of  that  document.  But  as  it  has  never  been  ratified  I  have 
not  regarded  it  as  authoritative.  It  is,  however,  set  out 
at  the  end  as  an  Appendix,  and  by  following  the  references 
to  it  the  reader  -^ill  be  able  to  see  for  himself  what  changes 
in  British  practice  are  thereby  proposed.  In  particular 
attention  should  be  paid  to  the  questions  of  the  destruction 
of  neutral  prizes  and  the  removal  from  neutral  vessels  of 
small  parcels  of  contraband  or  individual  members  of  the 
enemy's  forces.  The  Declaration  was  followed  by  the 
ItaHans  in  their  recent  war  with  Turkey  and  it  may  well  be 
that  a  similar  course  will  be  pursued  by  Great  Britain  in 
any  future  naval  war. 

I  wish  to  record  my  gratitude  to  Fleet  Paymaster  Gerty, 
R.N.  for  his  kindness  in  reading  my  manuscript  and  making 
several  valuable  suggestions,  which  cannot  fail  to  have  added 
to  such  utility  as  the  book  may  have  to  those  for  whom  it 
is  written,  the  Officers  of  H.M.  Navy. 

J.  A.  HALL. 
Inner  Temple, 

October,  1913. 
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CHAPTER   I 
INTRODUCTORY 

The  Subjects  op  International  Law. 

INTERNATIONAL  law,"  says  the  late  Mr.  W.  E.  HaU, 
"  consists  in  certain  rules  of  conduct  which  modem 
civilised  states  regard  as  being  binding  on  them  in 
their  relations  with  one  another  with  a  force  comparable  in 
nature  and  degree  to  that  binding  the  conscientious  person 
to  obey  the  laws  of  his  country,  and  which  they  also  regard 
as  being  enforceable  by  appropriate  means  in  case  of  in- 
fringement." The  State  is  the  highest  form  of  society  into 
which  man  is  organised  and  with  rare  exceptions  every 
civilised  man  finds  himself  a  member  of  such  a  society.  The 
State  may  be  defined  as  a  community  of  men  bound  together 
in  a  permanent  organisation  for  political  ends.  But  every 
community  so  organised  is  not  necessarily  subject  to  inter- 
national law  ;  certain  other  attributes  are  required.  Thus 
for  a  state  to  be  subject  to  international  law  it  must  also 
be  endowed  with  sovereignty,  that  is,  freedom  from  control 
from  without  and  control  over  its  members  within,  certain 
definite  territory,  some  size  and  importance,  some  degree  of 
civilisation  and  finally  recognition  as  a  member  of  the 
society  of  states.  The  normal  subject  of  international  law, 
such  as  Great  Britain  or  the  United  States  of  America,  is 
in  the  fullest  possession  of  all  these  attributes. 

Abnormal  Subjects. 

But  as  under  the  laws  of  a  state  there  are  persons  in  a 
special  and  abnormal  position,  such  as  infants  or  lunatics, 
so  in  international  law  there  are  persons  who  are  in  some 
respect  lacking  in  the  attributes  necessary  for  normal  mem- 
bership of  the  society  of  states.  Instead  of  being  in  possession 
of  full  external  sovereignty,  that  is  independent,  a   state 
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may  be  only  part  sovereign  and  dependent  on  the  protection 
of  another  state,  into  whose  hands  it  has  yielded  some  of  its 
powers  of  sovereignty,  such  for  example  as  the  right  to 
conduct  its  external  relations  with  other  states.  Thus  Tunis 
is  a  protectorate  of  France  and  until  1912  Zanzibar  occupied 
a  similar  position  in  regard  to  Great  Britain.  Again  the  failure 
to  attain  to  sufficient  size  and  importance  is  exempUjSed  by 
the  small  state  of  Monaco,  at  one  time  under  the  protection 
of  Italy,  but  now  independent.  Or  again,  a  state's  member- 
ship of  the  society  of  states  may  not  be  complete  for  all 
purposes.  China,  for  example,  is  still  in  a  position  of  in- 
complete membership,  and  incidents  in  the  Russo-Japanese 
war  in  particular  showed  that  she  failed  to  recognise,  or 
was  unable  to  fulfil,  all  the  obUgations  of  neutrality,  which 
are  expected  and  required  by  international  law  from  its 
normal  subjects.  Turkey  also,  although  by  the  seventh 
article  of  the  Treaty  of  Paris,  signed  by  the  six  great  Powers 
of  Europe,  she  was  admitted  in  1856  "  to  participate  in  the 
advantages  of  the  public  law  and  system  of  Europe  "(a), 
still  remains  in  a  position  which  falls  short  of  complete 
membership  in  some  respects.  Japan  on  the  contrary  has 
advanced  step  by  step  to  a  position  of  complete  recognition. 
In  1886  she  acceded  to  the  Geneva  Convention  of  1864  ; 
she  has  been  a  party  to  the  Hague  Conventions  and  to  various 
international  conventions  relating  to  posts  and  telegraphs 
and  other  commercial  matters  ;  she  has  been  freed  by  the 
great  Powers  from  the  obligation  to  allow  within  her  territory 
the  consular  jurisdiction  which  they  had  previously  imposed  ; 
in  her  wars  with  China  (b)  and  with  Russia  she  has  adhered 
strictly  to  the  rules  of  war  ;  and  by  the  terms  of  the  Anglo- 
Japanese  Alliance  of  1902  she  is  treated  as  a  fully  recognised 
member  of  the  family  of  states. 

Recognised  Belligerents. 

In  addition  to  the  communities  already  described  as 
subjects  of  international  law  there  is  known  to  the  laws  of 
warfare  another  class  of  subject  which  comes  into  being  by 

(a)  Annual  Register,  1868,  p.  313. 

(J)  Except  for  the  outbreak  after  the  capture  of  the  Taku  forts  in  1894. 
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according  to  a  community  what  is  known  as  recognition  of 
belligerency.  When  a  rebellion  or  civil  war  breaks  out  in 
a  state,  the  consequences  of  which  are  not  merely  internal 
but  of  sufficient  magnitude  and  extent  to  affect  considerably 
the  subjects  and  trade  of  other  states,  the  position  of  the 
revolting  community  becomes  a  matter  of  concern,  not 
merely  to  the  parent  state,  but  also  to  all  those  other  states 
whose  interests  are  affected.  However  well  organised  and 
powerful  the  revolting  commimity  may  be  and  whatever 
its  prospects  of  ultimate  success  in  its  rebellion,  until  it  is 
accorded  belligerent  rights  it  remains  a  mere  horde  of  rebels 
and  criminals.  The  parent  state  still  remains  responsible 
for  the  acts  of  its  rebel  subjects  and  yet  cannot  bring  them 
to  submission  by  exercising  against  them  those  rights  of 
beUigerency  which  involve  interference  with  other  states  or 
which  impose  upon  those  states  the  duties  of  neutrality. 
For  a  state  of  war  can  alone  give  rise  to  those  rights  and 
duties.  Recognition  of  belligerency  may  be  accorded, 
therefore,  either  by  the  parent  state  or  by  any  foreign  state, 
which,  by  territorial  contiguity  to  the  area  of  the  struggle, 
or  by  the  struggle  extending  itself  to  the  high  seas,  finds  its 
interests  so  affected  as  to  make  such  recognition  reasonable 
as  a  measure  of  self-defence.  Once  recognition  is  accorded 
by  the  parent  state,  it  ceases  to  be  responsible  for  the  acts 
of  its  revolted  subjects  ;  both  it  and  they  become  possessed 
of  all  the  rights  of  belligerents  and  subject  to  all  the  rules  of 
war  and  the  rest  of  the  world  become  subject  to  all  the  rules 
of  neutrality,  until  the  struggle  is  at  an  end.  Thus  a  new 
subject,  namely  the  rebel  community,  is  brought  under  the 
sway  of  the  international  laws  of  war.  Recognition  by  a 
foreign  state  has  the  same  effect,  but  only  as  regards  the 
contestants  and  the  state  which  itself  accords  recognition. 

The  Status  of  International  Law. 

The  position  occupied  by  international  law  with  regard  to 
its  subjects  is  one  closely  analogous  to  that  occupied,  at  any 
rate  in  its  more  primitive  forms,  by  the  law  of  a  state  with 
regard  to  the  individuals  composing  it.  International,  like 
state,  law  is  cast  in  a   legal  mould,  is  based  strictly   on 
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precedent,  is  developed  and  applied  to  new  conditions  by 
legal  reasoning,  by  writers  of  text  books  and,  especially  in  the 
last  fifteen  years,  by  a  species  of  legislation  by  mutual  agree- 
ment at  conferences  of  the  civilised  powers.  Finally  its  rules 
are  distinct  from  the  dictates  of  international  morality  in  that 
while  a  breach  of  the  latter,  even  though  meeting  with  dis- 
approval, furnishes  no  formal  ground  of  complaint,  the 
former  are  approved  of  by  civilised  states,  not  merely  as 
ideals  to  be  aimed  at,  but  as  rules  fit  to  be  enforced  by 
such  means  as  are  available. 

It  is  when  we  ask  what  those  means  are  that  the  analogy 
with  state  law  breaks  down.  For  to-day  the  most  striking 
attribute  of  the  law  of  a  civiHsed  state  is  its  "  compulsori- 
ness."  Such  law  presents  itself  as  a  system  of  rules  of  conduct 
imposed  by  the  sovereign  body  in  the  state  upon  the  subject, 
whose  obedience  thereto  is  enforced  by  some  penalty,  which 
the  sovereign  can  and  does  exact  for  disobedience.  But  the 
subjects  of  international  law  are,  as  has  been  said,  in- 
dependent states  and  therefore  cannot  be  subject  to,  or 
compelled  to  obedience  by,  any  sovereign  body.  The  state 
law  of  more  primitive  times,  however,  owing  to  the  weakness 
of  the  sovereign  body,  depended  for  its  enforcement  largely 
on  measures  of  self-help  adopted  by  the  injured  individual 
under  such  circumstances  as  the  public  opinion  of  the 
community  approved.  Similarly  the  binding  force  of 
international  law  lies  in  the  fact  that  an  injured  state  may, 
^s  a  final  measure  of  self-help,  seek  its  remedy  from  the 
wrong -doer  by  war,  and  that  the  moral  sympathy  of  the 
rest  of  the  world,  which  no  state  however  powerful  can 
ignore  with  impunity,  will  in  the  main  support  the  injured 
as  against  the  injuring  party. 

Its  Attitude  Towards  War. 

According  to  the  definition  given  above  the  binding  force 
of  international  law  is  like  that  which  constrains  the  con- 
scientious person  to  obey  the  laws  of  his  country.  But  the 
unconscientious  person  only  obeys  those  laws  because  he  is 
constrained  thereto  by  the  existence  of  the  poHceman  and 
the  gaol ;   and  even  so  there  are  many  law-breakers.     Now 
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men  are  no  more  conscientious  or  law-abiding  in  their 
dealings  with  one  another  as  communities  than  as  individuals. 
So  long,  therefore,  as  we  have  wrong-doing  by  individuals, 
so  long  shall  we  have  international  wrong-doing  by  states. 
And  for  the  latter  there  is  no  international  policeman  to 
deter  or  judge  to  punish.  If,  therefore,  a  state  chooses  to 
seek  its  ends  by  war,  international  law  can  have  nothing 
to  do  with  the  origin  or  purpose  of  that  war  or  the  rights  or 
wrongs  of  the  parties.  It  has  no  power  to  punish  the  wrong- 
doer or  even  to  inquire  who  is  the  wrong-doer.  It  can  only 
recognise  the  fact  that  there  is  a  state  of  war  existing  and 
endeavour  to  provide  such  rules  for  its  conduct  as  shall  meet 
with  the  general  approval  of  civilisation  and  so  have  a 
reasonable  prospect  of  being  obeyed. 

The  Rules  of  Warfare. 

The  outbreak  of  war,  therefore,  sets  up  an  entirely  new 
condition  of  affairs  and  brings  into  force  an  entirely  new 
set  of  rules  known  as  the  rules  of  warfare.  These  rules  are 
divisible  into  two  main  classes,  namely,  those  governing  the 
relations  of  the  belligerents  towards  each  other,  and  those, 
called  the  laws  of  neutrality,  governing  the  rights  and  duties 
of  the  belligerents  with  regard  to  the  rest  of  the  world. 

Is  Their  Breach  Justified  by  Necessity  ? 

It  is  often  urged  that  it  is  useless  to  make  regulations 
for  the  conduct  of  war  because  no  one  would  allow  them  to 
interfere  with  the  necessities  of  the  campaign,  "  Military 
necessity,"  it  has  been  said,  "  knows  no  law."  With  regard 
to  the  rules  of  neutrality,  however,  the  whole  world  has  an 
interest  in  their  enforcement,  and,  besides  such  influence 
as  pubhc  opmion  may  have  upon  him,  a  belligerent  has 
always  before  him  the  possibility  that  if  tried  too  far  a  neutral 
may  become  another  enemy.  But  with  regard  to  the  mutual 
relations  of  the  belligerents  the  position  is  very  different. 
The  only  remedy  open  to  the  injured  party  is  to  retaliate 
upon  his  opponent.  It  is  of  the  utmost  importance,  therefore, 
for  the  fostering  of  a  spirit  of  obedience  to  the  rules  of  war 
that  they  should  not  unduly  restrict  the  use  by  a  belligerent 
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of  all  available  means  of  crushing  his  opponent.  Only  such 
modes  of  fighting  should  be  prohibited  as  would  meet  with 
the  overwhelming  disapproval  of  civilisation,  or  whose  use 
could  contribute  nothing,  or  practically  nothing,  to  the 
success  of  the  campaign.  A  prohibition  of  the  former  class 
is  that  which  forbids  the  slaughter  of  unresisting  prisoners 
even  though  their  presence  causes  serious  embarrassment 
to  the  captor.  As  an  example  of  the  latter  class  may  be 
cited  that  forbidding  the  use  of  projectiles,  such  as  explosive 
or  poisonous  bullets  which  cause  unnecessary  suffering 
without  increasing  the  number  of  casualties  ;  or  again  that 
forbidding  the  bombardment  of  undefended  coast  towns 
merely  ad  terrorem  populi.  If  the  prohibitions  contained 
in  the  rules  of  war  are  governed  by  these  principles,  there 
remains  no  room  for  the  doctrine  of  "  necessity  knows  no 
law." 

Moreover  no  state  would  go  to  war  which  could  achieve 
its  ends  by  means  short  of  that.  "  War,"  says  Clausewitz, 
"  is  only  a  continuation  of  state  policy  by  other  means  "  (c). 
The  means  of  peace  have,  or  are  thought  to  have,  failed, 
but  the  end  is  deemed  so  vital  as  to  be  worth  fighting  for, 
either  to  a  limited  degree  only,  or  to  the  utmost  extent  of 
national  endurance.  The  war  itself  therefore  is  based  on  a 
necessity,  whether  real  or  imaginary  ;  and  every  act  of 
hostility  in  the  campaign  is  likewise  regarded  as  a  necessary 
step  towards  a  successful  issue.  Necessity  underlies  every 
move.  If,  therefore,  it  were  left  to  the  discretion  of  a  belli- 
gerent commander,  in  the  excitement  of  the  moment,  to 
decide  whether  he  should  obey  a  particular  rule  or  not, 
some  sort  of  necessity  could  always  be  found  to  justify 
disobedience.  But  the  whole  purpose  and  raison  d'etre  of 
the  laws  of  warfare  is  to  lay  down  rules  of  conduct,  of  which 
in  the  opinion  of  civilisation  no  intentional  breach  can  be 
justified  under  any  circumstances,  except  as  an  act  of 
reprisal  to  punish  some  previous,  though  not  necessarily 
similar,  breach  by  the  enemy.  That  this  is  so,  at  any  rate 
as  far  as  the  code  of  rules  for  land  warfare  drawn  up  at  the 
Hague  Conferences  of  1899  and  1907  is  concerned,  is  clear 
(c)  See  Corbett,  "  Some  Principles  of  Maritime  Strategy,"  p.  23. 
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from  the  words  of  the  preamble  used  on  both  occasions, 
where  it  is  stated  that  "the  wording  [of  the  provisions  of 
the  code]  has  been  inspired  by  the  desire  to  diminish  the 
evils  of  war,  so  far  as  military  necessities  permit  "(d).  Military 
necessity,  in  other  words,  lias  already  been  considered  and 
the  provisions  have  been  adopted  in  the  face  of  it.  It 
cannot  be  pleaded  to  justify  their  breach. 

Sources  of  the  Rules  of  Warfare. 

The  rules  of  war  and  neutrality  are  to  be  ascertained  from 
treaties,  from  precedents  drawn  from  the  practice  of  nations 
and  from  the  decisions  of  prize  courts.  The  treaties  which 
embody  rules  of  war  and  to  which  the  greater  part  of  the 
civilised  world  has  given  its  adhesion  begin  with  the  De- 
claration of  Paris,  1856,  and  include  the  Geneva  Conven- 
tions and  the  conventions  agreed  to  at  the  Hague  Confer- 
ences of  1899  and  1907.  The  rules  of  warfare  there  drawn 
up  do  not  profess  to  form  an  exhaustive  code.  The  preamble 
already  referred  to  goes  on  to  say  :  "  It  has  not,  however, 
been  possible  to  agree  forth\\ith  on  provisions  embracing  all 
the  circumstances  which  occur  in  practice.  On  the  other 
hand  it  could  not  be  intended  by  the  High  Contracting 
Parties  that  the  cases  not  provided  for  should,  for  want  of  a 
written  provision,  be  left  to  the  arbitrary  judgment  of 
military  commanders.  Until  a  more  complete  code  of  the 
laws  of  war  can  be  issued,  the  High  Contracting  Parties 
think  it  expedient  to  declare  that  in  cases  not  included  in 
the  Regulations  adopted  by  them  populations  and  belli- 
gerents remain  under  the  protection  and  the  rule  of  the 
principles  of  the  law  of  nations,  as  they  result  from  the 
usages  established  between  civilised  nations,  from  the  laws 
of  humanity  and  the  requirements  of  the  public  conscience." 
Moreover,  as  regards  the  laws  and  customs  of  naval  war, 
the  Conference  of  1907  in  the  Final  Act  expressed  the  wish 
that  "  the  Powers  may  apply,  as  far  as  possible,  to  war  by 
sea,  the  principle  of  the  Convention  relative  to  the  laws  and 
customs  of  war  on  land,"     The  rules  of  warfare  then,  when 

(d)  Parliamentary  Papers.  Miscellaneous,  No.  1  (1890),  p.  816,  anl  No.  I 
(1900),  p.  72. 
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not  governed  by  these  international  agreements,  can  only 
be  ascertained  by  examining  the  general  practice  of  nations. 
On  some  points,  however,  practice  is  not  uniform,  and 
different  States  hold  different  views.  Where  this  is  the  case 
the  law  set  out  in  the  following  chapters  is  that  adopted  by 
Great  Britain  and  laid  down  in  her  prize  courts.  This 
country  has  been  for  long  the  greatest  maritime  power,  both 
military  and  commercial,  and,  therefore,  in  the  building  up 
of  the  rules  of  naval  warfare  her  practice  should,  generally 
speaking,  be  of  more  weight  than  that  of  any  other  power. 
Moreover  her  practice  on  nearly  every  point  is  followed  also 
by  Japan  and  the  United  States  of  America.  Her  prize 
courts,  too,  together  with  those  of  the  last-named  country, 
have  played  the  chief  part  in  building  up  the  laws  of  war  re- 
lating to  contraband  and  blockade  and  the  capture  of  private 
property  at  sea.  In  particular,  we  are  indebted  for  the 
soundness  and  fairness  of  our  prize  law  to  that  great  judge, 
Sir  William  Scott,  afterwards  Lord  Stowell.  He  was  appointed 
Judge  of  the  High  Court  of  Admiralty  in  the  autumn  of 
1798  (c),  when  we  had  already  been  at  war  with  France  some 
five  years,  and  continued  in  that  position  throughout  the 
Napoleonic  wars.  The  principles  which  animated  him  in  his 
decisions  cannot  be  better  described  than  by  quoting  the 
foUowing  passage  from  his  judgment  in  the  case  of  the 
Maria  (/).  "  In  forming  that  judgment,"  he  said,  "  I 
trust  that  it  has  not  escaped  my  anxious  recollection  for  on^^ 
moment,  what  it  is  that  the  duty  of  my  station  calls  for  from 
me  ;  namely,  to  consider  myself  as  stationed  here,  not  to 
deUver  occasional  and  shifting  opinions  to  serve  present 
purposes  of  particular  national  interest,  but  to  administer 
with  indifference  that  justice  which  the  law  of  nations  holds 
out  without  distinction  to  independent  states,  some  happen- 
ing to  be  neutral  and  some  to  be  belhgerent.  The  seat  of 
judicial  authority  is,  indeed,  locally  here,  in  the  beUigerent 
country,  according  to  the  known  law  and  practice  of  nations, 
but  the  law  itself  has  no  locality.  It  is  the  duty  of  the  per- 
son who  sits  here  to  determine  this  question  exactly  as  he 

(«)  Naral  Chronicle,  Vol  I,  p.  87. 
if)  1799,  1  C.  Rob.  349. 
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would  determine  the  same  question  if  sitting  at  Stockholm  ; 
to  assert  no  pretensions  on  the  part  of  Great  Britain  which 
he  would  not  allow  to  Sweden  in  the  same  circumstances, 
and  to  impose  no  duties  on  Sweden,  as  a  neutral  country, 
wliich  he  would  not  admit  to  belong  to  Great  Britain  in  the 
same  character.  If,  therefore  I  mistake  the  law  in  this 
matter,  I  mistake  that  which  I  consider,  and  which  I  mean 
should  be  considered,  as  the  universal  law  upon  the  question 
— a  question  regarding  one  of  the  most  important  rights  of 
belligerent  nations  relatively  to  neutrals." 

Of  the  decisions  of  Lord  Stowell  his  American  prototype, 
Mr.  Justice  Story,  has  written  :  "  I  have  taken  care  that 
they  shall  form  the  basis  of  the  maritime  law  of  the  United 
States,  and  I  have  no  hesitation  in  saying  that  they  ought 
to  do  so  in  that  of  every  civilized  country  in  the  world." 

Only  Naval  Warfare  Considered. 

In  the  following  chapters  so  much  of  the  rules  of  war  and 
neutrality  is  discussed  as  relates  to  naval  warfare.  And  the 
discussion,  as  far  as  possible,  is  conducted  from  the  point  of 
view  of  the  naval  officer  and  in  the  hope  of  perhaps  affording 
him  some  small  assistance.  For  him  to  apply  the  rules  of 
war  is  a  far  more  difficult  task  than  for  his  brother  in  the 
army.  The  problems  presented  to  him  are  more  varied, 
more  frequent  and  more  subject  to  rival  solutions  offered 
I J  different  states  or  at  different  periods  of  history.  Finally 
his  duties  bring  him  far  more  into  contact  with  the  commerce 
and  territory  of  neutral  states,  whose  subjects  must  be 
prevented  from  helping  the  enemy  while  at  the  same  time 
every  possible  precaution  is  taken  to  avoid  alienating  the 
sympathies  or  arousing  the  hostility  of  their  governments. 
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CHAPTER  II 
THE    OUTBREAK    OF    WAR 

What   Constitutes   a   State    of   War. 

THE  rules  of  war  and  neutrality  it  has  been  shown 
are  rules  intended  to  govern  under  all  circumstances 
the  conduct  of  all  civilised  states  subject  to  international 
law  and  also  recognised  belligerent  communities,  whenever 
a  state  of  war  exists  between  any  two  or  more  of 
them.  "  War  is  the  state  or  condition  of  governments 
contending  by  force  "  (g).  But  every  act  of  force  does  not 
necessarily  set  up  a  state  of  war,  even  when  it  is  the  act  of  a 
government.  Acts  of  force  by  a  rebel  government  are 
merely  unlawful  violence,  until  their  author  has  been  recog- 
nised as  a  belligerent  and  the  existence  of  a  state  of  war  has 
been  thereby  acknowledged.  There  are,  moreover,  certain 
means  of  obtaining  their  objects  by  force  other  than  war 
which  international  law  recognises  as  belonging  to  states, 
such  for  example  as  pacific  blockade  (h).  But  when  once  a 
state  has  determined  to  set  up  a  state  of  war  between  itself 
and  another  state  and  has  made  that  intention  known,  or  a 
rebel  community  has  been  accorded  recognition  of  belliger- 
ency, a  state  of  war  exists  and  the  rules  of  war  apply  (t). 
It  is,  therefore,  of  the  greatest  importance  that  the  existence 
of  a  state  of  war  and  the  date  of  its  commencement  should 
be  clearly  made  known  to  the  world  at  large.  In  the  past 
it  has  been  frequently  assumed  that  for  this  purpose  inter- 
national law  imposed  upon  belligerents  the  duty  of  making 
to  one  another  a  formal  declaration  of  war  before  commencing 

C^)  Westlake,  "  International  Law,"  Part  II,  p.  1. 

(A)  Pacific  blockade,  not  being  an  act  of  war,  is  not  discussed  in  this  book. 
The  most  recent  example  is  that  afforded  by  the  blockade  of  Montenegro  by 
the  Powers  in  April,  1913. 

(i)  It  only  requires  intention  in  one  party  to  bring  about  a  state  of  war, 
and  "it  is  by  no  means  necessary  that  both  countries  should  declare  war." 
JVayade  (1802)  4  C.  Rob.,  p.  253. 
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hostilities,  and  states,  which  have  begun  hostilities  before 
a  declaration,  have  been  accused  of  treachery  by  their 
opponents.  "  Never,"  says  Lawrence,  "  was  an  assumption 
more  groundless  "  (j).  In  reviewing  the  practice  of  states 
in  this  matter  from  1700  to  1872  it  has  been  found  that  in 
less  than  ten  cases  had  a  declaration  preceded  the  first  act 
of  hostilities  (k).  The  practice  has  been  to  date  the  com- 
mencement of  a  state  of  war  from  the  declaration  of  war, 
if  that  came  first ;  if  not,  then  from  the  first  act  of  hostilities, 
or  first  act  of  force  by  one  state,  which  the  other  treated 
as  a  casus  belli. 

Declaration  of  War. 

By  the  third  Convention  of  the  Hague  Conference,  1907, 
the  following  rules  on  this  subject  were  agreed  upon  and 
are  now  binding  on  all  the  signatory  powers  : 

(1)  The  Contracting  Powers  recognise  that  hostilities 
between  themselves  must  not  {ne  doivent  pas)  commence 
without  a  previous  and  unequivocal  warning,  which  shall 
take  the  form  either  of  a  reasoned  declaration  of  war  or 
of  an  ultimatum  with  a  conditional  declaration  of  war. 

(2)  The  state  of  war  must  (devra)  be  notified  without 
delay  to  the  neutral  Powers  and  will  produce  no  effect  with 
regard  to  them  until  after  the  receipt  of  a  notification, 
which  may  be  made  even  by  telegraph.  Nevertheless 
neutral  powers  shall  not  be  able  to  plead  the  absence  of 
notification  if  it  be  established  beyond  doubt  that  they 
were  in  fact  aware  of  the  state  of  war. 

Though  it  is  now  the  duty  of  a  state  to  make  a  declaration 
with  reasons  or  an  ultimatum  before  commencing  hostilities, 
there  is  nothing  in  the  Convention,  and  indeed  it  was  found 
impossible  to  insert  anything,  to  prevent  a  surprise  or  require 
an  interval  of  time  between  the  declaration  and  the  first 
act  of  hostilities.  "  The  use  of  a  declaration  does  not 
exclude  surprise,  but  it  at  least  provides  that  notice  shall  be 
served  an  infinitesimal  space  of  timebefore  a  blow  is  struck  "(l) . 
But  that  and  a  definite  date  of  commencement  is  all  it  does 

(j)  La-wrence,  "War  and  Neutrality  in  the  Far  East,"  p.  27. 
(A)  Maurice,  '•  Hostilities  without  a  Declaration  of  War." 
(f)  Hall.  '•  International  Law,"  p.  384. 
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provide.  A  declaration  could  be  made  by  telegraph  at  the 
close  of  a  winter's  afternoon  and  be  followed  immediately  as 
darkness  fell  by  a  destroyer  attack  on  the  enemy's  fleet, 
before  they  could  be  notified  by  their  government.  It  should 
be  noted  too  that  neutrals  will  not  be  allowed  to  plead  absence 
of  notification  to  justify  unneutral  acts,  if  the  existence  of 
war  is  so  notorious  that  they  must  have  been  aware  of  it. 
Knowledge  that  a  state  of  M^ar  exists,  no  matter  how  ac- 
quired, imposes  upon  a  non-belligerent  the  duties  of  neu- 
trality. This  has  always  been  the  law,  and  in  1896  was 
appHed  by  the  Italian  prize  court  against  a  Dutch  ship,  the 
Doelwyk.  She  was  captured  carrying  to  the  French  port  of 
Jiboutil  a  cargo  of  arms  and  ammunition,  destined  for  the 
enemy  during  a  war  between  Italy  and  Abyssinia,  which 
had  not  been  declared  but  of  which  the  owners  of  the  cargo 
were  well  aware  {m). 

Enemy's  Shipping  on  Outbreak  of  War. 

War  gives  to  a  belligerent  the  right  of  capturing  private 
property  belonging  to  his  enemy  and  found  at  sea.  It  was, 
therefore,  frequently  the  practice  for  a  belligerent  to  seize 
aU  the  ships  of  his  enemy  which  he  foimd  at  sea  or  in  his  own 
ports  immediately  on  the  outbreak  of  war  ;  or  even,  in 
anticipation  of  war,  to  prevent  the  departure  of  those  in  his 
ports  by  imposing  an  embargo  which,  if  the  anticipation 
was  realised,  became  converted  into  an  efifective  hostile 
capture  (n).  As  to  this  the  following  rules  were  adopted  by 
the  sixth  Convention  of  the  Hague  Conference,  1907,  the 
parties  to  it  being  "  anxious  to  ensure  the  security  of  inter- 
national commerce  against  the  surprises  of  war  and  wishing, 
in  accordance  with  modem  practice,  to  protect  as  far  as 
possible  operations  undertaken  in  good  faith  and  in  process 
of  being  carried  out  before  the  outbreak  of  hostilities." 

(1)  When  a  merchant-ship  belonging  to  one  of  the 
belligerent  Powers  is  at  the  commencement  of  hostilities 
in  an  enemy  port,  it  is  desirable  that  it  should  be  allowed 
to  depart  freely,  either  immediately,  or  after  a  sufficient 

(m)  See  J^ninuil  de  Droit  Inferjuitiorial  Price,  Vol.  24,  1897,  p.  128. 
(n)  JScedes  Lutt  (1804),  5  C.  Rob.,  p.  246. 
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period  of  grace,  and  to  proceed  direct,  after  being  furnished 
with  a  passport,  to  its  port  of  destination  or  such  other 
port  as  shall  be  indicated  for  it. 

The  same  applies  in  the  case  of  a  ship  which  has  left  its 
last  port  of  departure  before  the  commencement  of  the 
war  and  enters  an  enemy  port  without  knowledge  of  the 
hostilities. 

(2)  A  merchant-ship  which,  owing  to  circumstances  of 
force  majeure,  may  have  been  unable  to  leave  the  enemy 
port  during  the  period  referred  to  in  the  preceding  Article 
or  whose  departure  may  not  have  been  allowed,  caimot 
be  confiscated. 

The  belligerent  can  only  detain  it  under  the  obUgation 
of  restoring  it  after  the  war  without  compensation,  or 
requisition  it  on  condition  of  paying  compensation. 

(3)  Enemy  merchant-ships,  which  left  their  last  port 
of  departure  before  the  commencement  of  the  war  and 
which  are  met  at  sea  while  ignorant  of  the  hostilities, 
cannot  be  confiscated.  They  are  only  liable  to  be  detained 
under  the  obligation  of  restoring  them  after  the  war 
without  compensation,  or  to  be  requisitioned  or  even 
destroyed  on  condition  of  paying  compensation  and 
under  the  obligation  of  providing  for  the  safety  of  the 
persons  as  well  as  the  preservation  of  the  papers  on  board. 

After  having  touched  at  a  port  of  their  own  country 
or  at  a  neutral  port,  such  ships  are  subject  to  the  laws 
and  customs  of  naval  war. 

(4)  Enemy  cargo  on  board  the  vessels  referred  to  in 
Articles  1  and  2  is  likewise  liable  to  be  detained  and 
restored  after  the  war  without  compensation,  or  to  be 
requisitioned  on  condition  of  pajdng  compensation,  with 
or  without  the  ship. 

The  same  applies  in  the  case  of  cargo  on  board  the 
vessels  referred  to  in  Article  3. 

(5)  The  present  Convention  does  not  aflfect  merchant 
ships  whose  construction  indicates  that  they  are  intended 
to  be  converted  into  ships  of  war  {batiments  de  guerre). 
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Days  of  Grace. 

Since  the  Crimean  War  it  has  become  the  practice  for  a 
belligerent  to  allow  certain  days  of  grace  ^vithin  which  all 
enemy  ships  in  her  ports,  or  arriving  there  in  ignorance  of  the 
war,  may  leave  unmolested  for  any  port,  even  of  their  own 
country,  provided  it  is  not  blockaded.  Thus  Great  Britain 
and  France  allowed  a  period  of  six  weeks  to  Russian  ships  on 
the  outbreak  of  that  war  (nn) ;  and  in  the  Russo-Japanese 
War  Russia  allowed  to  Japanese  vessels  in  her  ports  a  maxi- 
mum period  of  forty-eight  hours  from  the  time  of  the  pro- 
clamation of  war  in  each  locality,  while  Japan  exempted 
from  capture  Russian  vessels  in,  or  arriving  from  abroad  at, 
Japanese  ports,  provided  they  left  on  or  before  February 
16th,  1904,  that  is  within  a  period  of  grace  of  seven  days  (o). 
Though  the  modern  practice  has  been  invariably  to  grant 
some  period  of  grace,  the  length  of  the  period  is  a  matter 
purely  within  the  discretion  of  the  belligerent,  and  the 
British  representative  at  the  Hague  Conference  was  careful 
to  point  out  that  the  granting  of  days  of  grace  was  not 
regarded  by  his  government  as  obligatory  {p).  As  the  law 
stands  at  present,  therefore,  enemy  ships  and  cargo  found  by 
a  belligerent  in  his  ports  on  the  outbreak  of  war,  or  which 
enter  them  afterwards,  or  are  found  at  sea  in  ignorance  of 
hostilities  may,  if  no  days  of  grace  are  granted,  be  seized 
or,  in  the  case  of  those  at  sea,  even  destroyed.  But  since 
this  convention  they  can  no  longer  be  condemned  as  prize, 
but  either  they  must  be  restored  at  the  end  of  the  war  or 
compensation  must  be  paid  for  them. 

It  is  lawful  for  a  naval  officer,  exercising  the  right  of  visit 
and  search,  to  send  in  for  condemnation  as  prize  every  enemy 
merchant-ship,  which  he  may  meet  with  outside  neutral 
territorial  waters,  after  the  declaration  of  war  or  after  the 
expiration  of  any  days  of  grace  his  government  may  have 
granted,  unless  he  is  satisfied,  either  that  she  left  her  last 
port  of  call  before  the  existence  of  the  war  could  be  known 
there  and  is  still  in  ignorance  of  it,  or  that  she  saOed  from 

(nn)  Westlake,  "  International  Law,"  Part  II,  p.  39. 
(o)  Lawrence,  "War  and  Neut.  in  Far  East,"  p.  51. 
(^)  Higgins,  "  Hague  Peace  Conferences,"  p.  302. 
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an  enemy  port  with  a  passport  and  has  not  wilfully  deviated 
materially  from  her  course  to  the  destination  named  therein. 
In  the  first  case  the  fact  of  the  visit  and  the  existence  of  the 
war  should  be  entered  in  her  log.  She  will  then  be  liable 
to  be  seized  as  prize  if  she  enters  or  attempts  to  enter  an 
enemy  port.  If  her  destination  is  a  port  of  her  own  country, 
it  may  be  necessary  to  divert  her  to  some  other  port,  in  which 
case  the  visiting  officer  should  also  enter  the  new  destination 
in  her  log.  She  will  then  be  liable  to  capture  as  prize  if 
without  reasonable  excuse,  such  as  breakdowns  or  bad 
weather,  she  is  subsequently  found  making  any  material 
deviation  from  the  proper  route  to  that  destination.  Even 
her  route  may  be  prescribed,  if  deemed  necessary.  No  cir- 
cumstances wOl  avail  to  exempt  from  capture  enemy  vessels 
found  to  be  of  such  construction  as  to  indicate  the  intention 
of  converting  them  into  fighting  ships.  The  words  hatiments 
de  guerre  in  Article  5  must,  I  think,  be  intended  here  to 
cover  only  fighting  ships  and  not  to  include  auxiliary  vessels. 
But  even  so  it  is  difficult  to  say  in  general  terms  what  details 
of  construction  could  be  taken  to  indicate  a  military  purpose. 
"  Experts  are  perfectly  able  to  distinguish  vessels  built 
primarily  for  warlike  use.  .  .  .  But  it  is  otherwise  mth 
many  vessesl  primarily  fitted  for  commerce.  Perhaps  few 
fast  ships  are  altogether  incapable  of  being  so  used  as  to 
inflict  damage  upon  trade.  .  .  .  Mail  steamers  of  large  size 
are  fitted  by  their  strength  and  build  to  receive,  without 
much  special  adaptation,  one  or  two  guns  of  sufficient  calibre 
to  render  the  ships  carrying  them  dangerous  cruisers  against 
merchantmen "  (q).  Specially  strengthened  decks  or  the 
discovery  of  guns  and  gunmountings  in  their  holds  should 
certainly  involve  condemnation  of  the  vessels  and  even  the 
mere  enjoyment  of  a  large  government  subsidy  is  not  without 
suspicion.  Any  special  adaptations  on  trawlers  for  mine- 
sweeping  purposes  or  the  fact  of  any  vessel  being  in  the 
official  Navy  list  of  its  government  would  of  course  be 
conclusive.  As,  however,  any  enemy  vessel  may  be  lawfully 
detained,  a  naval  officer  is  entitled  to  send  in,  in  spite  of 
days  of  grace,  any  vessel  which  is  likely  to  prove  of  use  to 

iq)  Hall,  op.  cif.,  p.  616. 
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the  enemy  for  war  purposes.  It  is  for  the  prize  court,  and 
not  for  him,  to  say  whether  she  is  of  such  a  warlike  nature 
as  to  be  condemned  as  prize  or  belongs  to  that  class  of 
innocents  for  which  compensation  is  to  be  paid,  if  they  are 
seized  while  in  ignorance  that  war  had  begun. 

It  should  be  noticed  here  that  Germany  and  Russia  refused 
to  accept  Article  3,  on  the  ground  that  the  payment  of 
compensation  for  vessels,  met  at  sea  in  ignorance  of  the 
existence  of  hostilities  and  destroyed  by  a  belligerent, 
imposed  unfair  "  financial  burdens  on  those  Powers  which, 
in  default  of  naval  stations  in  different  parts  of  the  world,  are 
not  in  a  position  to  take  vessels  which  they  have  seized  into 
a  port,  but  find  themselves  compelled  to  destroy  them  "  (r). 
These  two  powers  therefore  retain  for  themselves  the  right 
of  destroying  without  compensation  enemy  ships  found  at 
sea  even  though  such  ships  are  ignorant  of  the  existence  of 
war.  As  Article  6  of  the  Convention  lays  down  that  "  the 
provisions  of  the  present  Convention  are  only  applicable 
between  the  Contracting  Powers,  and  only  if  all  the  belliger- 
ents are  parties  to  the  Convention,"  this  right  of  destruction 
without  compensation  will  belong  equally  to  all  belligerents 
in  any  war  in  which  either  Russia  or  Germany  are  engaged. 

Trade  Between  Belligerents. 

The  outbreak  of  war  puts  an  end  to  all  commercial 
intercourse  between  the  subjects  of  the  opposing  belligerents. 
This  only  concerns  the  naval  forces  of  a  belligerent  so  far 
as  it  may  be  their  duty  to  prevent  oversea  trade  between 
their  own  countrymen  and  the  enemy.  In  1749  it  was  held 
"  that  a  British  subject  cannot  trade  with  the  enemy,  but 
that  the  only  punishment  which  the  Admiralty  can  inflict 
was  confiscation  of  the  goods  "  (s).  This  case  and  several 
others  were  considered  and  the  law  as  recognised  in  this 
country  was  very  clearly  laid  down  by  Lord  Stowell  in  1799 
in  the  case  of  the  Hoop  (t),  where  certain  goods  shipped  on 
behalf  of  British  traders  to  this  coimtry  from  Holland,  with 
whom  we  were  then  at  war,  were  condemned.     "  In  my 

(r)  Higgins,  op.  cit.,  p.  304. 

Is)  Elizabeth  of  Ostend,  1  C.  Rob.,  p.  202. 

(f)  1  c.  Rob.,  p.  lye. 
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opinion,"  he  said,  "  there  exists  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  trading  with  the 
pubUc  enemy,  unless  with  the  permission  of  the  sovereign, 
is  interdicted.  It  is  not  a  principal  peculiar  to  the  maritime 
law  of  this  country  ;  it  is  laid  down  by  Bynkershock  ps  a 
universal  principle  of  law.  .  .  .  By  the  law  and  constitution 
of  this  country,  the  sovereign  alone  has  the  power  of  declaring 
war  and  peace.  He  alone  therefore  who  has  the  power  of 
entirely  removing  the  state  of  war,  has  the  power  of  removing 
it  in  part,  by  permitting,  where  he  sees  proper,  that  com- 
mercial intercourse  which  is  a  partial  suspension  of  the  war." 
Moreover  an  ahen  enemy  cannot  sue  in  the  courts  of  this 
country  nor  can  the  subjects  of  the  one  country  obtain  the 
help  of  the  tribunals  of  the  other  for  the  enforcement  of  any 
contractual  rights  he  may  have  against  subjects  of  that 
country.  "  Upon  these  and  similar  grounds,"  he  continued, 
*'  it  has  been  the  established  rule  of  the  law  of  this  court, 
confirmed  by  the  judgment  of  the  Supreme  Court,  that  a 
trading  with  the  enemy,  except  under  a  royal  license,  subjects 
the  property  to  confiscation." 

Liabilities  of  British  Vessels. 

It  would  be  the  duty,  therefore,  of  a  British  cruiser, 
Tuiless  instructed  to  the  contrary,  to  send  in  for  condemnation 
by  a  prize  court  any  British  ship  which  there  was  reasonable 
ground  for  believing  was  trading  with  the  enemy,  unless  the 
ship  and  cargo  were  fully  protected  by  a  valid  license  (w), 
or  the  master  was  in  ignorance  of  the  outbreak  of  war  (v), 
or  the  trading  was  for  the  benefit  of  the  British  fleet  (w). 
The  fact  that  a  British  vessel  had  sailed  from,  or  had  touched 
at,  or  intended  to  touch  at  an  enemy  port,  or  had  on  board 
a  cargo  with  an  ultimate  enemy  destination,  even  via  a 
neutral  port  of  transhipment,  would  be  a  reasonable  ground 
for  seizure  {x).  British  ships  and  also  British  cargoes  in 
British  or  enemy  ships  engaged  in  such  trade  would  be 

(w)  Hoop  (1799),  1  C.  Rob.,  196. 
(«)  Abhy  (1804),  5  C.  Rob.,  251. 
(w)  Madonna  delle  Grade  (1802),  4  C.  Rob.,  195. 

(ar)  Jonge  Pieter  (1801),  4  C.  Rob.,  83  ;  Mashom  (1900),  10  Cape  nmet 
L.  R.,  163. 

O 
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condemned  as  prize.  "  The  same  course  of  decisions,  which 
has  established  that  property  of  a  British  subject  taken 
trading  with  the  enemy  is  forfeited,  has  decided  also  that  it 
is  forfeited  as  prize.  The  ground  of  the  forfeiture  is,  that 
it  is  taken  adhering  to  the  enemy,  and  therefore  the  pro- 
prietor is  pro  hac  vice  to  be  considered  as  an  enemy  "  (y). 
But  where,  though  some  of  the  cargo  had  an  ulterior  des- 
tination to  the  enemy,  the  conduct  of  all  the  parties  in- 
terested in  the  ship  showed  that  they  had  no  intention  of 
trading  with  the  enemy  without  a  license,  only  the  cargo 
was  confiscated,  the  vessel  being  restored  on  payment  of 
captors'  costs  (z). 

In  the  same  way  any  British  ship  should  be  sent  in  for 
condenuiation,  which  is  found  giving  aid  to  the  enemy  by 
acting  as  a  transport  or  performing  any  other  of  those  services 
which  are  forbidden  even  to  neutrals  (a).  The  same  rules 
are  applied  to  any  aUy  which  Great  Britain  may  have  in 
the  war  (b). 

The  Hoop  was  a  neutral  vessel ;  but  since  the  Declaration  of 
Paris  (c)  has  freed  from  capture  enemy  goods  in  neutral  ships 
unless  contraband  of  war,  and  since  British  goods  destined 
for,  or  purchased  from,  the  enemy  are  condemned  as  being 
equivalent  to  enemy  goods,  it  would  not  now  be  lawful  to 
condemn  such  goods  in  a  neutral  vessel.  They  must  be  free 
from  capture  as  prize  {d),  and  therefore  no  neutral  vessel 
must  now  be  sent  in  for  condemnation  merely  on  the  ground 
that  she  has  on  board  a  cargo  of  British  goods  (unless  they 
are  contraband)  on  their  way  to  or  from  the  enemy. 


(y)  Nellie  (1800),  1  C.  Rob.,  219. 

(2)  Mashona  (UtOO),  10  Cape  Times  L.  R.,  1(53. 

(a)  See  below,  chapter  viii. 

(J)  Ceres  (1800),  3  C.  Rob.,  79  ;  the  property  was  not  condemned  as  the 
political  positions  of  the  different  countries  were  uncertain.  Nayade  (1802). 
4  C.  Rob.,  251,  following  the  Enigheid  referred  to  in  1  C.  Rob.,  210.  Neptnnug, 
(1807),  6C.  Rob.,  403. 

(^)  See  Annual  Register,  1856,  p.  322. 

(rf)  If,  however,  such  goods  are  brought  into  any  "  port,  creek  or  road  "  of 
the  dominions  of  the  Crown  they  will  be  liable  to  confiscation  to  the  Crown 
as  a  droit  of  Admiralty  ;  see  the  Orders  in  Council,  1663,  quoted  in  the 
Mebeckah,  1  C.  Rob.,  227,  and  Roscoe,  "Admiralty  Practice,"  p.  8,  note.  For 
that  is  a  matter  of  municipal  law. 
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CHAPTER    III 

THE  IMUTUAL  RIGHTS  AND  DUTIES  OF 
BELLIGERENTS 

Distinction  Between    Armed    Forces    and    Civilians. 

AS  soon  as  war  is  declared  by  one  state  against  another, 
each  becomes  immediately  free  to  exercise  against 
the  other  all  the  forms  of  violence  which  the  ingen- 
uity of  man  has  devised  for  the  destruction  of  his  fellows, 
except  such  as  are  prohibited  by  international  law.  The 
most  important  and  fundamental  of  the  prohibitions  of 
international  law  is  based  on  the  distinction  which  that  law 
draws  between  the  armed  forces  of  a  belligerent  state  and 
its  civil  population.  The  ultimate  object  of  war  is  to  compel 
your  enemy  to  submit  to  your  terms.  To  achieve  that 
object  it  is  necessary  to  make  active  resistance  impossible 
by  destroying  or  making  prisoners  his  armed  forces.  Very 
little  would  be  gained  towards  that  end  by  the  slaughter  or 
ill-treatment  of  the  civil  population  who  take  no  part  in 
the  actual  fighting.  It  is  therefore  forbidden  to  deliberately 
kill  or  ill-treat  them  merely  for  the  purpose  of  intimidation, 
"  though  they  are  exposed  to  all  the  personal  injuries 
indirectly  resulting  from  military  or  naval  operations  directed 
against  the  armed  forces  of  the  state  "  (e).  They  are  also 
subject  to  all  the  loss  and  suffering  which  results  from  the 
interference  A;vith  the  trade  and  commerce  of  their  nation. 
For  the  mere  destruction  of  the  armed  forces  of  the  enemy 
is  not  sufficient  unless  at  the  same  time  the  means  for  their 
renewal  are  destroyed.  It  is  the  national  prosperity  derived 
from  trade  and  commerce  which  provides  the  sinews  of  war. 
By  destroying  that  the  means  for  making  any  long  resistance 
are  cut  off  at  their  source.  Moreover  "  nations  cannot  be 
brought  to  their  knees  by  the  mere  conflict  of  armies  any 

(e)  Hall,  oj).  cit.,  p.  398. 
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more  than  they  can  by  the  single  combat  of  kings.  It  is  what 
follows  victory  that  counts — the  choking  of  national  life  by 
process  of  execution  on  property,  the  stagnation  produced 
by  the  stoppage  of  civil  communications  "  (/),  until  sub- 
mission to  the  enemy's  terms  becomes  the  lesser  evil.  In 
addition  therefore  to  the  crushing  out  of  aU  armed  resistence 
pressure  is  applied  to  the  enemy  population  at  large,  not  by 
the  indiscriminate  slaughter  of  helpless  civilians,  which  would 
probably  inflame  to  desperate  effort  rather  than  cow  into 
submission,  but  by  the  much  more  effective,  but  far  less 
inhuman  method  of  applying  slow  strangulation  to  the  whole 
national  industrial  life.  That  is  the  effect  of  invasion  in 
land  warfare.  It  is  the  purpose  and  justification  of  the 
operations  of  blockade  and  capture  of  property  in  war  at  sea. 
These  operations  involve  interference  not  only  with  enemy, 
but  also  with  neutral  commerce.  Postponing  consideration 
of  the  latter  aspect  of  naval  warfare,  we  wiU  for  the  present 
confine  our  attention  to  the  rights  of  a  belligerent  against 
first  the  enemy's  naval  forces  and  secondly  his  sea-borne 
property. 

What  are  Warships. 

But  before  we  consider  the  means  permitted  for  the 
destruction  on  the  sea  of  the  armed  forces  of  the  enemy  and 
the  strangulation  of  his  commerce,  we  have  to  consider  by 
whom  those  means  may  be  exercised.  In  other  words, 
what  is  a  warship  ?  Warships,  vaisseaux  de  guerre,  in  the 
wide  sense  of  the  term  may  be  divided  into  two  classes, 
namely  warships  in  the  narrower  sense  of  fighting  ships, 
vaisseaux  de  combat,  and  auxiliary  vessels,  vaisseaux  auxi- 
liaries. 

Hostilities  are  mainly  conducted  by  the  regular  navy  of  a 
gtate,  vessels  built  and  equipped  simply  and  solely  for  the 
purposes  of  war.  They  fly  a  distinctive  flag,  in  the  British 
navy  the  white  ensign.  They  alone  are  entitled  to  attack 
the  enemy,  to  exercise  the  right  of  visit  and  search  or  to 
take  prizes.  These  are  the  fighting  ships. 

Other  vessels,  such  as  transports,  colliers,  oil  fuel  vessels, 

(/)  Corbett,  "The  Capture  of  Private  Property  at  Sea":  The  Nineteenth 
CeiUury  and  After,  June,  1907. 
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tngs  and  so  forth,  required  for  the  numerous  subsidiary  non- 
military  services  which  the  working  of  a  great  navy  demands, 
constitute  the  second  class,  known  in  the  British  navy  as 
fleet  auxiliaries.  Whether  they  have  been  merely  taken  over 
on  charter  from  the  merchant  service  for  the  purposes  of  tho 
war,  or  have  always  been  in  the  sole  ownership  and  employ- 
ment of  the  naval  authorities,  they  are  not  permitted  to 
engage  in  acts  of  war,  nor  do  they  fly  the  flag  of  a  fighting- 
ship.  Whether  they  fly  a  special  flag  or  the  flag  of  their 
merchant  service  their  position  and  rights  and  duties  remain 
the  same.  In  regard  to  the  enemy  they  are  in  the  position 
of  merchant-ships,  that  is  to  say  they  may  be  captured  or 
destroyed  and  may  resist  if  attacked,  but  must  not  them- 
selves begin  an  attack.  In  regard  to  neutrals,  however, 
and  the  use  of  their  ports  and  waters  they  are  in  the  same 
position  as  the  fighting-ships  (g). 

Merchant-ships  Converted  into  Warships. 

In  addition  to  their  regular  fighting-ships,  states  in  the 
past  made  use  of  what  were  known  as  privateers.  These 
were  private  vessels,  whose  owners  obtained  letters  of  marque 
from  the  belligerent  government  authorising  the  vessel  to 
engage  in  operations  of  war,  usuall}''  limited  to  that  of 
commerce-destroying.  The  vessels  were  commanded  by 
officers  appointed  by  their  owners,  and,  though  bound  to 
obey  the  orders  of  the  naval  commanders  of  their  nation, 
were  purely  private  enterprises.  Their  captures  went  to 
the  profit  of  their  owners  and  their  purpose  was  private  gain. 
But  by  the  first  article  of  the  Declaration  of  Paris,  185&, 
**  privateering  is  and  remains  abolished  "  {h). 

Since  that  date,  however,  a  practice  has  grown  up,  whereby 
in  place  of  the  old  system  of  privateering,  belligerents  supple- 
ment their  regular  navy  by  converting  into  warships  certain 
of  the  vessels  of  their  mercantile  marine.  Any  merchant 
ship  of  a  belligerent  may  thus  be  changed  into  a  vessel  of 
war  with  all  the  rights  and  duties  pertaining  to  such  vessels, 

(9)  See  below,  ch.  v. 

(A)  Acceded  to  by  all  the  great  Powers,  except  the  United  States  of  America, 
and  by  most  of  the  smaller  states.  Both  sides  followed  its  rules  m  the 
Spanish- American  War,  181(8,  though  neither  had  given  it  their  adhesion. 
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and  there  are  in  most  mercantile  marines  ships  specially 
built  for  that  very  purpose.  Their  existence  has  been 
recognised  in  the  Convention  relating  to  merchant  vessels 
at  the  outbreak  of  war.  Such  ships  may  vary,  in  the  closeness 
of  their  connection  with  their  national  government,  from 
the  position  of  the  vessels  of  the  Russian  Volunteer  Fleet 
which  are  practically  government  owned  and  government 
employed,  to  that  of  those  merchant  steamers  which  by  special 
agreement  between  the  British  government  and  their  owners 
are  specially  fitted  for  gunmountings  and  are  to  be  at  the 
disposal  of  the  Admiralty  in  time  of  war.  The  rules  relating 
to  the  conversion  of  merchant-ships,  whether  of  this  special 
class  or  not,  into  warships  are,  as  far  as  agreement  has  gone, 
contained  in  the  seventh  Convention  of  the  Hague  Conference 
1907.  "  As,  however,  the  Contracting  Powers  have  been 
unable  to  come  to  an  agreement  on  the  question  whether 
the  conversion  of  a  merchant-ship  into  a  warship  may  take 
place  upon  the  high  seas,  it  is  understood  that  the  question 
of  the  place  where  such  conversion  is  effected  remains  outside 
the  scope  of  this  Agreement,  and  is  in  no  way  affected  by 
the  following  rules." 

Art.  1.  No  merchant-ship  converted  into  a  warship 
•an  have  the  rights  and  duties  appertaining  to  that  status, 
unless  she  is  placed  under  the  direct  authority,  immediate 
control  and  responsibility  of  the  Power  whose  flag  she  flies. 
Art.  2.  Merchant-ships  converted  into  warships  must 
bear  the  external  signs  which  distinguish  the  warships 
of  their  nationality. 

Art.  3.  The  commander  must  be  in  the  service  of  the  state 

and  duly  commissioned  by  the  competent  authorities.  His 

name  must  appear  on  the  list  of  officers  of  the  military  fleet. 

Art.  4.  The  crew  must  be  subject  to  the  rules  of  military 

discipline. 

Art.  5.  Every  merchant-ship  converted  into  a  warship 
is  bound  to  observe,  in  its  operations,  the  laws  and  customs 
of  war. 

Art.  6.  A  belligerent  who  converts  a  merchant-ship 
into  a  warship  must,  as  soon  as  possible,  announce  the 
conversion  in  the  list  of  the  ships  of  its  military  fleet. 
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Privateering  was  abolished  for  the  reason  that  the  pursuit 
of  private  gain  and  the  absence  of  public  control  and  naval 
discipline  led  to  abuses  in  the  exercise  against  neutrals  of 
the  rights  of  visit  and  search  and  capture.  This  Convention 
fully  provides  against  their  recrudescence  under  modern 
practice,  A  converted  merchant-ship  must  become  a  public 
vessel  and  must  fly  the  flag  of  the  fighting  navy  before 
exercising  her  rights  as  a  warship.  Her  commander  must  be 
duly  commissioned  as  a  naval  officer  and  her  crew  subject 
to  naval  discipline  ;  though  this  does  not  mean  that  the 
former  must  be  able  to  produce  a  written  commission  or 
that  either  he  or  the  crew  need  to  have  been  in  the  regular 
navy  or  reserves  before  the  conversion  took  place,  provided 
that  from  henceforth  they  are  members  of  the  belligerent's 
naval  forces.  As  to  the  place  where  such  conversion  may 
take  place,  there  is  no  doubt  that  it  is  laAvful  in  the  territorial 
waters  of  the  belligerent  making  it,  of  his  allies,  if  any,  in 
the  war  and  of  places  in  his  or  their  military  occupations. 
It  is  equally  certain  that  such  conversion  in  neutral  territorial 
waters  is  illegal  (i).  But  what  of  such  conversion  on  the 
high  seas  ?  On  this  there  is  no  settled  rule  and  the  great 
Powers  have  never  succeeded  in  agreeing  one  (j).  Great 
Britain  considers  such  conversion  on  the  high  seas  illegal, 
and  in  this  she  is  supported  by  the  opinions  of  the  United 
States,  Japan  and  Italy  as  well  as  some  smaller  Powers  (k). 
And  this  country  reserves  to  herself  the  right  to  treat  as 
she  thinks  fit  vessels  so  converted. 

Merchant-ships  when  converted  into  warships  can  no 
longer  claim  the  advantageous  use  of  neutral  ports  which  is 
accorded  to  the  merchant  vessels  of  a  belligerent,  but  denied 
to  his  warships.  It  is  therefore  of  the  greatest  importance 
that  the  status  of  vessels  capable  of  conversion  should  be 
perfectly  clear.  They  must  not  be  permitted  to  act  as  war- 
ships at  one  moment  and  as  merchant-ships  the  next,  as 

(t)  See  Mr.  Jefferson's  letter  to  M.  Genet,  June  5,  1793  ;  American  State 
Papers,  I,  67.     Also  Ha^^ue  Convention  XIII,  art.  8. 

(,;)  Parliamentary  Papers,  Misc.  No.  4,  1909,  p.  35. 

(k)  Pari.  Papers,  Misc.  No.  .".,  1909,  pp.  108-111.  Italy  proposed  to  allow 
•onversion  on  the  hiph  seas  of  vessels  which  are  outside  home  waters  when 
war  breaks  out.  Austria-Hunf»'ary  proposed  to  allow  it  under  certain  con- 
ditions.    France,  Germany  and  Russia  insist  on  the  right  absolutely. 


24     THE  MUTUAL  RIGHTS  AND   DUTIES  OP  BELLIGERENTS 

the  varying  needs  of  the  campaign  seem  to  demand.  The 
German  view  is  that  such  vessels,  once  they  become  warships, 
remain  so  throughout  the  war  {l);  and  certainly  if  reconver- 
sion is  to  be  permitted,  it  would  be  the  duty  of  neutrals  to 
scrutinise  such  changes  very  closely.  Reconversion,  at 
least,  should  never  be  permitted  outside  the  national  terri- 
torial waters  and  should  be  accompanied  by  complete 
disarmament  (m). 

Right  of  Merchant-ships  to  Resist  Capture. 

But  though  only  properly  commissioned  vessels  incor- 
porated into  the  fighting  navy  and  flying  its  flag  may  exercise 
the  rights  of  war,  belligerent  merchant-ships  may  try  to 
escape  and  even  forcibly  resist  when  called  upon  to  surrender. 
Their  crew  also,  if  not  on  parole,  may  try  to  effect  a  rescue 
of  their  ship,  when  captured,  by  overpowering  the  prize 
crew  {n).  In  all  these  cases  they  must  conform  to  the  laws 
of  war  and  are  in  return  accorded  all  the  rights  of  combatants; 
and  should  they  achieve  what  in  these  days  is  almost  in- 
conceivable and  turn  the  tables  on  their  opponent  by 
capturing  him,  the  capture  is  as  vaUd  as  one  effected  by  a 
properly  commissioned  warship  (o).  The  steps,  therefore, 
which  have  recently  been  taken  by  the  British  Admiralty 
in  co-operation  with  British  ship-owners  for  the  arming  of 
merchant-ships,  are  perfectly  in  accordance  with  these  rules. 
The  vessels  are  armed  only  for  defence  and  resistance  to 
capture  and  are  not  intended  to  commit  unprovoked  acta 
of  hostility.  So  long  as  that  is  the  case  they  remain  in 
exactly  the  same  position  as  any  other  merchant-ship.  If 
at  any  time  it  is  decided  to  employ  them  aggressively  in  the 
destruction  of  the  enemy's  commerce,  they  must  be  formally 
converted  into  duly  commissioned  warships  in  accordance 
with  the  rules  laid  down  above. 

Means  of  Attacking  the  Enemy's  Armed  Forces. 
The  fighting  navy  of  a  belligerent  has,  as  has  been  said,  a 

(I)  Ibid.,  p.  108. 

(ot)  Ihicl.;  see  Austrian  proposals,  p.  109. 

(«)  CatJiarina  Elizahcfh  (1804),  5  C.  Rob.,  232.    See  also  p.  \U  below. 
{o)  Thou}>-h  the  proceeds  do  not  go  to  the  captora  as  prize  ;  Naval  Prize  Act, 
1864  (27  &  28  Vict.  c.  2.5),  s.  89. 
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double  objective,  the  armed  forces  of  the  enemy  and  his 
over-sea  trade.  First  then  as  to  the  armed  forces  of  the 
enemy,  and  the  means  of  their  overthrow.  The  greater  part 
of  the  law  on  this  matter  is  contained  in  various  agreements 
between  the  Powers  which  forbid  the  use  of  certain  weapons 
and  also  certain  practices,  apart  from  methods  of  destruction. 
The  fourth  Convention  of  the  Hague  Conference  1907  deals 
"with  war  on  land,  but  remembering  the  wish  already  referred 
to  {p)  that  its  principles  should  be  applied  as  far  as  possible 
to  war  by  sea,  we  shall  make  use  of  it,  as  well  as  the  con- 
ventions and  declarations  more  specifically  dealing  with 
naval  warfare.  Its  twenty-second  article  lays  down  the 
general  rule  that  "  the  right  of  belligerents  to  adopt  means 
of  injuring  the  enemy  is  not  unlimited."  Let  us  consider 
what  limits  there  are. 

Explosive  Bullets,  &c. 

The  first  prohibition  in  this  matter  to  be  formally  agreed 
to  is  that  contained  in  the  Declaration  of  St.  Petersburg, 
1868  (q),  which  reads  as  follows  : 

"  Considering  that  the  progress  of  civilisation  should 
have  the  effect  of  alleviating  as  much  as  possible  the 
calamities  of  war  ;  that  the  only  legitimate  object  which 
States  should  endeavour  to  accomplish  during  war  is  to 
weaken  the  military  forces  of  the  enemy  ;  that  for  this 
purpose  it  is  sufficient  to  disable  the  greatest  possible 
number  of  men  ;  that  this  object  would  be  exceeded  by 
the  employment  of  arms  which  uselessly  aggravate  the 
sufferings  of  disabled  men,  or  render  their  death  inevitable  ; 
that  the  employment  of  such  arms  would  therefore  be 
contrary  to  the  laws  of  humanity. 

"  The  Contracting  Parties  engage  mutually  to  renounce, 
in  case  of  war  among  themselves,  the  employment  by  their 
military  or  naval  troops  of  any  projectile  of  a  weight 
below  400  grammes  (r),  which  is  either  explosive  or  charged 
with  fulminating  or  inflammable  substances." 

(p)  See  above,  p.  7. 

(jr)  Parliamentary  Papers  (1869),  Vol.  LXIV,  p.  659. 

(r)  A  little  more  than  14  ozs. 
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Again,  three  more  prohibitions  are  contained  in  the  three 
Declarations  agreed  to  at  the  first  Hague  Conference  ;  the 
first  of  them,  being  only  for  five  years,  was  renewed  at  the 
Conference  of  1907.  Great  Britain  is  now  a  party  to  all  of 
them,  but  seventeen  Powers,  including  all  the  great  military 
Powers  of  Europe  except  Austria-Hungary  have  refused  to 
agree  to  the  first  (s),  which  would  therefore  not  be  binding 
in  a  war  involving  any  one  of  them  as  a  belligerent.  By  the 
three  declarations  "  the  Contracting  Powers  agree  : 

(1)  To  prohibit,  for  a  period  extending  to  the  close  of 
the  Third  Peace  Conference,  the  discharge  of  projectiles 
and  explosives  from  balloons  or  by  any  other  new  methods 
of  a  similar  nature. 

(2)  To  abstain  from  the  use  of  projectiles  the  sole  object 
of  which  is  the  diffusion  of  asphyxiating  or  deleterious 
gases. 

(3)  To  abstain  from  the  use  of  bullets  which  expand  or 
flatten  easily  in  the  human  body,  such  as  bullets  with  a 
hard  envelope  which  does  not  entirely  cover  the  core,  or 
is  pierced  with  incisions." 

All  the  Powers  present  at  the  Hague  Conference  1899 
have  signed  the  second  and  third  declarations  except  the 
United  States,  which  refused  to  sign  the  former  on  the, 
among  others,  very  logical  ground  stated  by  Captain  Mahan, 
that  it  was  not  necessarily  humane  to  be  tender  about 
asphyxiating  men  with  gas  when  it  was  allowable  to  blow  up 
a  ship  by  torpedoes  and  throw  the  crew  into  the  water, 
where  they  had  barely  the  remotest  chance  of  escape  (f). 

Mines  and  Torpedoes. 

By  the  eighth  Convention  of  the  Hague  Converence  1907 
certain  restrictions  were  imposed  on  the  use  of  submarine 
mines  and  torpedoes,  chiefly  with  a  view  to  protecting  peace- 
ful shipping,  which  the  experiences  of  the  Russo-Japanese 
war  had  shown  to  be  exposed  to  considerable  danger  from 

(*)  The  followini"-  states  have  not  si'jfned  :  Germany,  France,  Spain,  Russia, 
Italy,  Japan,  Montenegro,  Mexico,  Nicaragua,  Paraguay,  Servia,  Sweden, 
Venezuela,  Denmark. 

(0  Pari.  Papers,  Misc.  No.  1  (1899),  p.  81. 
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the  reckless  use  of  such  weapons  by  belligerents.  The  terms 
of  the  Convention  are  as  follows  : 
Art.   1.  It  is  forbidden  : 

(1)  To  lay  unanchored  automatic  contact  mines, 
unless  they  are  so  constructed  as  to  become  harmless 
one  hour  at  most  after  the  person  who  laid  them  shall 
have  lost  control  over  them  ; 

(2)  To  lay  anchored  automatic  contact  mines  which 
do  not  become  harmless  as  soon  as  they  have  broken 
their  moorings  ; 

(3)  To  use  torpedoes  which  do  not  become  harmless 
when  they  have  missed  their  mark. 

Art.  2.  It  is  forbidden  to  lay  automatic  contact  mines 
off  the  coasts  and  ports  of  the  enemy  with  the  sole  object 
of  intercepting  commercial  shipping. 

Art.  3.  When  anchored  automatic  contact  mines  are 
employed,  all  possible  precautions  ought  to  be  taken  for 
the  security  of  peaceful  shipping. 

The  belligerents  undertake  to  provide,  as  far  as  possible, 
that  these  mines  shall  become  harmless  after  a  limited 
time  has  elapsed,  and,  in  the  case  where  they  cease  to  be 
under  observation,  to  notify  the  danger  zones,  as  soon  as 
military  exigencies  permit,  by  a  notice  to  shipping,  which 
must  also  be  communicated  to  the  governments  through 
the  diplomatic  channel. 

Art.  4  refers  to  neutral  Powers  (u). 

Art.  5.  At  the  close  of  the  war,  the  Contracting  Powers 
undertake  to  do  all  that  lies  in  their  power  to  remove  the 
mines  which  they  have  laid,  each  removing  its  own  mines. 

As  regards  anchored  automatic  contact  mines  laid  by 

one  of  the  belligerents  off  the  coasts  of  the  other,  their 

position  must  be  notified  to  the  other  party  by  the  Power 

which  laid  them,  and  each  Power  must  proceed  with  the 

least  possible  delay  to  remove  the  mines  in  its  own  waters. 

Even  the  very  modest  protection  to  peaceful  shipping 

afforded  by  these  rules  is   largely  stultified  by  the  sixth 

article,  by  which  "  the  Contracting  Powers  which  do  not  at 

present  own  perfected  mines  of  the  description  contemplated 

(«)  See  below,  p.  72. 
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in  the  present  Convention  "  merely  undertake  to  convert 
their  mines  to  the  required  standard  as  soon  as  possible, 
thereby  impliedly  retaining  the  right  to  ignore  these  rules 
until  such  conversion  takes  place.  Even  so  both  France 
and  Germany  reserved  their  consent  to  Article  2.  But 
Great  Britain,  on  the  other  hand,  while  accepting  the  Con- 
vention as  being  better  than  nothing,  formally  declared  that 
"  the  mere  fact  that  this  Convention  does  not  prohibit  a 
particular  act  or  proceeding  must  not  be  held  to  debar  His 
Britannic  Majesty's  Government  from  contesting  its  legiti- 
macy." In  their  view  it  should  be  prohibited  for  belligerents 
to  use  unanchored  mines  at  all  and  also  anchored  mines 
except  in  their  or  the  enemy's  territorial  waters  and 
within  ten  miles  of  their  fortified  ports.  The  Convention, 
however,  is  only  in  force  for  seven  years  and  by  Article  12 
the  Contracting  Powers  undertake  to  reopen  the  question  six 
months  before  the  expiration  of  that  period. 

Poison  and  Treachery. 
Of  the  Convention  relating  to  war  on  land  already  referred 
to,  Articles  23,  24  and  32  to  41  are  applicable  almost  in  their 
entirety  to  naval  action  against  the  enemy's  armed  forces. 
They  are  therefore  set  out  below,  omitting  the  parts  which 
have  no  application  to  our  subject. 

Art.  23.  Besides  the  prohibitions  provided  by  special 
Conventions  it  is  especially  forbidden  : 

(a)  To  employ  poison  or  poisoned  arms  ; 

(b)  To  kill  or  wound  treacherously  individuals  be- 
longing to  the  hostile  nation  or  armed  forces  (armie)  ; 

(c)  To  kill  or  wound  an  enemy  who,  having  laid  down 
his  arms  or  having  no  longer  means  of  defence,  has  sur- 
rendered at  discretion  ; 

{d)  To  declare  that  no  quarter  will  be  given  ; 

(e)  To  employ  arms  or  projectiles  or  material  of  a 
nature  to  cause  superfluous  injury  ; 

{h)  A  belligerent  is  likewise  forbidden  to  compel  the 
subjects  of  the  adverse  party  to  take  part  in  the  opera- 
tions of  war  directed  against  their  country,  even  when 
they  have  been  in  the  service  before  the  commencement 
of  the  war. 
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The  use  of  poison  or  of  poisoned  weapons  has  always  been 
regarded  as  unlawful  by  civilized  nations.  The  prohibition 
of  projectiles  causing  superfluous  injury  is  but  a  general 
application  of  the  principle  contained  in  the  Declaration  of 
St.  Petersburg.  It  excludes  the  use  of  broken  or  powdered 
glass,  or  such  odds  and  ends  as  were  fired  at  the  boats  of 
the  Planta^enet  by  the  American  privateer  the  General 
Armstrong  in  1814,  which  used  naOs,  brass  buttons  and 
knife  blades  (v).  When  any  portion  of  the  enemy's  forces 
surrender  they  must  be  treated  as  prisoners  of  war,  and  if 
their  presence  is  an  embarrassment  to  the  victors,  they  can 
only  be  disarmed  and  released.  Nothing  would  justify  the 
murder  of  prisoners  or  the  continuing  of  firing  upon  a  ship 
which  has  surrendered  and  ceased  to  defend  herself.  All 
killing  other  than  that  involved  in  regular  fighting  or  the 
infliction  of  a  duly  incurred  penalty,  such  as  for  spying,  is 
prohibited  by  international  law.  It  would,  therefore,  be 
illegal  to  attempt  to  dispose  of  some  prominent  leader  of  the 
enemy  by  assassination  or  by  putting  a  price  on  his  head,  to 
encourage  treacherous  attempts  upon  his  life  or  liberty  by 
renegades  amongst  his  own  countrymen.  It  was  perhaps 
partly  in  accordance  with  the  sentiment  which  underhes 
this  rule  that  in  1806  Mr.  Fox,  then  British  Foreign  Secre- 
tary, informed  Napoleon  of  a  schene  to  assassinate  the  latter 
which  had  been  suggested  to  him  by  a  French  adventurer 
calling  himself  Guillet  de  la  GevriUiere,  whom  Fox  at  first 
"  did  the  honour  to  take  for  a  spy  "  (w). 

Another  incident  from  this  period  illustrates  the  rule  that 
it  is  unlawful  "  to  incite  the  enemy's  troops  to  treason  or 
desertion,  a  rule  which  was  probably  introduced  for  the 
mutual  convenience  of  commanders,  and  by  a  kind  of  chiv- 
alry between  them  and  which  should  carry  with  it  the  unlaw- 
fulness of  enrolling  deserters  as  recruits  "  {x).  On  March  14th, 
1800,  the  Danae,  frigate,  engaged  in  the  blockade  of  Brest, 
was  seized  by  her  crew,  the  greater  part  of  whom  mutinied, 

(f>  James,  "  Naval  History,"  vol.  i,  p.  283. 

(t«)  Russell,  "  The  Life  and  Times  of  Charles  James  Fox,"  vol.  ili,  p.  373. 
The  real  motive  seems  to  have  been  to  find  an  opening  for  the  negotiation  of 
peace  between  France  and  Great  Britain. 

«(«)  Westlake,  oj?.  cit.,  p.  76. 
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and  was  taken  into  that  port  where  the  commander,  Lord 
Proby,  surrendered.  "  The  crew,  including  the  mutineers, 
were  all  marched  to  Dinan  prison  to  the  astonishment  of  the 
mutineers  "  (y).  But  such  an  observance  of  the  rules  seems  to 
have  been  unfortunately  rare  in  those  times,  and  was  prob- 
ably merely  due  to  a  desire  to  use  the  prisoners  for  the  pur- 
pose of  exchange.  For,  in  contrast  to  this,  there  is  a  certain 
amount  of  evidence  that  some  of  the  mutinies  so  alarmingly 
widespread  throughout  the  British  Navy  in  and  about  1797 
were  assisted,  if  not  actually  fomented,  by  French  agents  (2). 
Moreover,  in  the  war  with  the  United  States  in  1812  thou- 
sands of  English  deserters,  even  after  the  outbreak  of  war, 
were  willingly  engaged  in  American  vessels,  and  among  the 
EngUsh  crews  also  there  were  undoubtedly  numbers  of 
genuine  American  subjects  voluntarily  engaged  or  impressed 
by  force  for  the  European  wars  (a) .  In  the  action  between 
the  U.S.S.  Constitution  and  H.M.S.  Guerriere,  Captain 
Dacres  permitted  ten  of  the  crew  of  the  latter,  who  were 
Americans,  to  go  below  and  not  take  part  against  their 
countrymen.  When,  however,  a  similar  request  was  made 
by  some  Americans  in  the  Macedonian  before  her  action 
with  the  United  States  it  was  refused  and  they  were 
compelled  to  fight  (6).  Such  compulsion  is  now  formally 
prohibited  by  Article  23  (h)  above. 

Flags  of  Truce,   Etc, 

Art.  23  (f).  It  is  forbidden  to  make  improper  use  of  a 
flag  of  truce,  the  national  flag  or  military  ensigns  and 
the  enemy's  uniform,  as  well  as  the  distinctive  badges  of 
the  Geneva  Convention. 

Art.  24.  Ruses  of  war  and  the  employment  of  methods 
necessary  to  obtain  information  about  the  enemy  and  the 
field  of  operations  are  considered  lawful. 

By  the  first  of  these  articles  it  is  forbidden  to  use  for  the 
purpose  of  deceiving  the  enemy  certain  signs  which  have 

(y)  See  Aaval  Chronicle,  vol.  iii,  p.  293. 

(z)  Laird  Clowes,  "  The  Royal  Navy  :  a  Hifltory,"  vol.  iv,  p.  167,  note. 

(a)  Ibid.,  vol.  vi,  pp.  12,  48  and  44. 

(i)  Ibid.,  pp.  36  and  44. 
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been  given  a  special  significance  in  war.  The  white  flag 
denotes  to  the  enemy  the  fact  that  those  hoisting  it  have 
surrendered  or  wish  to  parley  ;  the  red  cross  flag  conveys 
the  information  that  under  its  shelter  no  active  fighting  men 
are  concealed,  only  sick  and  wounded  and  those  who  minister 
to  them  ;  rectangular  panels  divided  diagonally  in  black 
and  white  halves  mark  certain  classes  of  buildings  which  are 
to  be  spared  from  gun  fire  as  much  as  circumstances  permit  (c). 
In  all  these  cases  good  faith  must  be  observed  and  these 
symbols  must  be  put  to  no  other  use  than  that  for  which 
they  are  intended.  Were  that  not  so,  no  respect  could  be 
paid  to  them  and  their  utility  would  vanish.  So  to  send  a 
messenger  under  the  white  flag  ostensibly  with  a  view  to 
treating  but  in  reality  to  ascertain  the  condition  of  the  enemy 
is  forbidden.  Or  to  advance  as  if  for  a  parley  with  the  enemy 
and  dissuade  him  from  taking  precautions  of  self-defence 
by  assuring  him  that  an  armistice  was,  or  was  being,  con- 
cluded and  so  obtam  some  advantage  which  he  might  have 
opposed,  is  certainly  a  breach  of  that  good  faith  which  must 
be  observed  if  there  is  to  be  any  non-hostile  intercourse 
between  belligerents.  Thus  Murat's  conduct  before  Auster- 
litz  in  filching  from  the  Austrians  by  this  means  the  bridge 
which  they  held  over  the  Danube  was  a  gross  abuse  of  the 
customs  of  war  {d). 

As  to  flags  of  truce,  capitulations  and  armistices,  the 
Convention  regulating  land  warfare  lays  down  the  following 
rules  ;    they  are  equally  applicable  to  naval  warfare. 

Art.   32.     A  person  is  considered  as  the  bearer  of  a 
flag  of  truce  who  is  authorised  by  one  of  the  belligerents 
to  enter  into  communication  with  the  other,  and  presents 
himself  with  a  white  flag.  He  has  a  right  to  inviolability 
as  well  as  the  trumpeter,  bugler  or  drummer,  the  flag- 
bearer  and  the  interpreter  who  may  accompany  him. 
This  would  of  course  include  the  necessary  crew  if  he  were 
sent  in  a  boat.     But  if  he  presents  himself  during  an  engage- 
ment he  must  take  the  risk  of   falling  an  accidental  victim 
to  any  firing  which  may  be  going  on. 

(c)  See  below,  p.  .35. 

(<i)  See  Rose,  "  Life  of  Napoleon,"  vol.  ii,  p.  32. 
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Art.  33.  The  commander,  to  whom  a  flag  of  truce  is 
Bent,  is  not  obliged  to  receive  it  in  all  circumstances. 

He  can  take  all  steps  necessary  to  prevent  the  bearer 
taking  advantage  of  his  mission  to  obtain  information. 

In  case  of  abuse  he  has  the  right  to  detain  the  bearer 
temporarily. 

Art.  34.  The  bearer  loses  his  right  to  inviolability  if  it 
is  proved  in  a  clear  and  conclusive  manner  that  he  has 
taken  advantage  of  his  privileged  position  to  instigate 
or  commit  an  act  of  treachery. 

Art.  35.  Capitulations  agreed  on  between  the  contracting 
parties  must  be  in  accordance  with  the  rules  of  military 
honour. 

When  once  settled  they  must  be  scrupulously  observed 
by  both  parties. 

Capitulations  are  agreements  imder  which  a  body  of 
combatants  surrender  and  officers  are  only  competent  to 
conclude  them  so  far  as  concerns  the  forces  under  their 
immediate  command. 

Armistices. 

Art.  36.  An  armistice  suspends  the  operations  of  war 
by  mutual  agreement  between  the  belhgerent  parties. 
If  its  duration  is  not  fixed,  the  belligerent  parties  can 
resume  operations  at  any  time,  provided  always  that  the 
enemy  is  warned  within  the  time  agreed  upon  in  accordance 
with  the  terms  of  the  armistice. 

Art.  37.  An  armistice  may  be  general  or  local.  The  first 
suspends  all  operations  of  war  by  the  belligerent  states  ; 
the  second,  only  those  between  certain  fractions  of  the 
belligerent  armies  and  in  a  fixed  radius. 

Art.  38.  An  armistice  must  be  notified  officially  and  in 
good  time  to  the  competent  authorities  and  the  troops. 
Hostilities  are  suspended  immediately  after  the  notifica- 
tion or  at  a  fixed  date. 

Art.  39.  It  is  for  the  contracting  parties  to  settle,  in  the 
clauses  of  the  armistice,  what  relations  may  be  held 
within  the  theatre  of  war  with  the  population  and  with 
each  other. 
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Art.  40.  Any  serious  violation  of  the  armistice  by  one 
of  the  parties  gives  the  other  party  the  right  to  denounce 
it  and  even,  in  case  of  urgency,  to  recommence  hostiUties 
at  once. 

Art.  41.  A  violation  of  the  terms  of  the  armistice  by 
individuals  acting  on  their  own  initiative  only  confers  a 
right  to  demand  the  punishment  of  the  offenders,  and,  if 
necessary,  indemnity  for  the  losses  sustained. 
But  though  good  faith  is  required  in  all  dealings  with  the 
enemy  of  a  non-hostile  character,  such  as  the  carrying  out 
of  the  terms  of  an  armistice  or  cartel  (e),  in  the  actual  conduct 
of  hostilities  it  is  quite  lawful  for  a  belligerent  to  spread  false 
news  or  pretend  to  a  strength  which  he  does  not  possess, 
even  for  the  purposes  of  inducing  the  enemy  to  surrender 
or  to  give  him  better  terms  if  he  is  the  defeated  party.  Thus 
when  in  May  1797  Lord  Duncan  was  left  off  the  Texel  owing 
to  the  mutiny  at  the  Nore  with  only  two  ships  to  watch  the 
Dutch  fleet  of  fifteen  sail  of  the  line,  his  action,  in  causing 
signals  to  be  made  from  time  to  time  as  though  to  the  main 
body  of  the  fleet,  was  a  perfectly  legitimate  ruse  of  war 
and  was  almost  certainly  the  means  of  saving  him  from 
attack.  Even  the  flying  of  the  enemy  or  a  neutral  flag  is 
allowable  ;  but  in  that  case  the  true  colours  must  be  shoAvn 
before  opening  fire,  even  though  only  a  moment  before. 
"  For  to  sail  and  chase  under  false  colours  may  be  an  allow- 
able stratagem  of  war,  but  firing  under  false  colours  is  what 
the  law  of  this  country  does  not  permit  "  (/).  Spies,  too,  may 
be  employed  with  perfect  propriety,  though  they  themselves, 
if  caught,  may  be  made  to  pay  for  it  with  their  life,  not  as 
punishment  for  a  crime  but  as  a  deterrent  from  conduct 
which  belligerents  regard  as  particularly  dangerous  to  their 
interests  {g). 

Treatment  of  the  Enemy's  Civil  Population  ; 
Bombardments,  Etc. 

As  has  already  been  stated,  the  civil  population  are  ex- 
posed to  all  the  personal  injuries  indirectly  resulting  from 

(c)  See  p.  41,  below. 

(/)  Peacock  U802),  4  C.  Rob.,  187. 

(^)  For  the  rules  as  to  spies  see  below,  p.  59. 
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military  or  naval  operations  directed  against  the  armed 
forces  of  their  state.  Their  property  and  indeed  their  persons 
must  suffer  if  they  are  within  the  zone  of  battle  or  shut  up 
in  besieged  or  blockaded  places.  They  have  no  claim  to  leave 
a  beleaguered  tovra,  but  must  suffer  together  with  the  garri- 
son those  privations  which  are  among  the  chief  means  of 
reducing  such  places  to  submission.  But  apart  from  that 
they  are  not  to  be  wantonly  attacked,  and  even  where  they 
suffer  from  contiguity  to  their  armed  forces  or  arsenals  or 
fortified  places,  their  suffering  is  mitigated,  as  far  as  possible, 
by  certain  rules  to  be  observed  by  the  attacking  forces. 
The  rules  binding  on  naval  forces  are  contained  in  the  ninth 
Convention  of  the  Hague  Conference  1907  and  are  as  follows  : 
Art.  1.  The  bombardment  by  naval  forces  of  port,  towns, 
villages,  dwellings  or  buildings,  which  are  not  defended, 
is  forbidden. 

[A  place  cannot  be  bombarded  solely  because  automatic 
submarine  contact  mines  are  anchored  off  the  harbour.] 

Art.  2.  This  prohibition,  however,  does  not  include 
miUtary  works,  military  or  naval  establishments,  stores 
of  arms  or  war  material,  workshops  and  plant  which  could 
be  utilised  for  the  needs  of  the  hostile  fleet  or  army  and 
ships  of  war  lying  in  the  harbour.  The  commander  of  a 
naval  force,  after  a  summons  fixing  a  reasonable  delay, 
may  destroy  them  with  artillery,  if  all  other  means  are 
impossible  and  when  the  local  authorities  have  not  pro- 
ceeded to  destroy  them  within  the  time  fixed. 

In  that  case  he  incurs  no  responsibiHty  for  any  im- 
avoidable  damage  that  may  be  caused  by  the  bom- 
bardment. 

If  military  necessities  demand  immediate  action  and 
do  not  permit  of  the  delay  being  granted,  it  is  understood 
that  the  prohibition  to  bombard  the  undefended  town 
holds  good  as  in  the  case  given  in  paragraph  1,  and  that 
the  commander  shall  take  all  the  measures  required  in 
order  that  the  town  may  suffer  as  Httle  harm  as  possible. 
Art.  3.  After  due  notice  has  been  given,  the  bombardment 
of  undefended  ports,  towns,  villages,  dwellings  or  buildings 
may  be  commenced,  if  the  local  authorities,  after  being 
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called  upon  by  a  formal  summons,  refuse  to  comply  with 
requisitions  for  provisions  or  supplies  necessary  for  the 
immediate  use  of  the  naval  force  before  the  place  in 
question. 

These  requisitions  shall  be  in  proportion  to  the  resources 
of  the  place.  They  shall  only  be  demanded  on  the  authority 
of  the  commander  of  the  said  naval  force  and  they  shall 
as  far  as  possible  be  paid  for  in  cash  ;  if  not,  they  shall  be 
evidenced  by  receipts. 

Art.  4.  The  bombardment  of  undefended  ports,  towns, 
villages,  dwellings  or  buildings  for  the  non-payment  of 
money  contributions  is  forbidden. 

Art.  5.  In  bombardments  by  naval  forces  all  necessary 
measures  must  be  taken  by  the  commander  to  spare,  as 
far  as  possible,  buildings  devoted  to  public  worship,  art, 
science  or  charitable  purposes,  historic  monuments, 
hospitals  and  places  where  the  sick  or  wounded  are 
collected,  provided  they  are  not  used  at  the  same  time 
for  military  purposes. 

It  is  the  duty  of  the  inhabitants  to  indicate  such 
monuments,  buildings  or  places  by  visible  signs,  which 
shall  consist  of  large  stiff  rectangular  panels  divided 
diagonally  into  two  coloured  triangles,  the  upper  one 
black  and  the  lower  white. 

Art.  6.  Except  where  military  exigencies  would  not 
permit  it,  the  commander  of  an  attacking  naval  force 
must  (doit),  before  commencing  the  bombardment  do  aU 
in  his  power  to  warn  the  authorities. 

Art.  7.  To  hand  over  a  town  or  place  to  pillage,  even 
when  taken  by  storm,  is  forbidden. 
In  the  article  relating  to  land  warfare  corresponding  to 
Article  1  of  this  Convention  the  attack  or  bombardment  "  by 
any  means  whatever  "  of  the  places  specified  is  forbidden  (h), 
thus  preventing  the  use  of  aeroplanes  or  balloons  for  bomb- 
dropping.  The  same  rule  will  of  course  apply  to  such  craft 
when  employed  by  a  naval  force.  Great  Britain,  France, 
Germany  and  Japan  have  reserved  their  consent  to  the 
second  paragraph  of  Article  1  on  the  very  adequate  ground 

(A)  Hague  Conference,  1907,  Conv.  iv,  art.  25. 


36      THE  MUTUAL  RIGHTS  AND  DUTIES  OF  BELLIGERENTS 

that  a  place  with  mines  moored  in  front  of  it  is  as  much 
defended  as  one  with  gims,  and  indeed  is  a  far  greater  danger 
to  an  approaching  naval  force  (i).  This  paragraph  therefore 
will  not  apply  in  a  war  in  which  any  of  those  powers  is  a 
belligerent,  and  such  a  place  would  be  liable  to  bombardment 
as  being  defended.  Under  Article  2  a  naval  bombardment 
would  be  permissible  not  merely  against  the  arsenals  and 
dockyards  the  property  of  the  enemy  government,  but 
against  dry  docks  and  repairing  plant  used  for  commercial 
shipping  if  capable  of  effecting  repairs  to  warships,  also 
stores  of  coal  and  oil  fuel  whether  the  property  of  the  govern- 
ment or  private  persons.  Although  Article  3  very  properly 
admits  the  right  of  a  hostile  navy  to  replenish  its  stores  from 
undefended  towns  by  threat  of  bombardment,  Article  4  has 
finally  prohibited  the  holding  of  such  places  to  ransom,  a 
practice  which  Great  Britain  has  always  regarded  as  illegal 
but  which,  in  France  and  Russia  at  any  rate,  was  at  one 
time  intended  to  be  made  use  of  in  war  (j).  A  risk  of  discovery 
or  pursuit  which  made  every  moment  precious  or  the  fact 
of  enemy  warships  being  at  anchor  in  the  harbour  would  be 
circumstances  such  as  to  justify  bombardment  without 
warning. 

Other  Acts  of  Compulsion. 

Art.  44.  Any  compulsion  on  the  population  of  occupied 
territory  to  furnish  information  about  the  army  of  the 
other  belligerent  or  about  his  means  of  defence  is  forbidden. 
Art.  50.  No  general  penalty,  pecuniary  or  otherwise, 
can  be  inflicted  on  the  population  on  account  of  the  acts  of 
individuals  for  which  it  cannot  be  regarded  as  collectively 
responsible  (^•). 

The  applicabihty  of  these  articles  to  naval  warfare  is 
obvious.  Information  cannot  be  demanded  by  force  from 
enemy  subjects  as  to,  for  example,  the  movements  of  the 
enemy  fleet  or  the  existence  or  position  of  suspected  mine 
fields.  Nor  may  the  civil  population  be  compelled  to  do 
anything  which  amounts  to  taking  part  in  hostilities  against 

(i)  See  Hinging,  op.  eit.,  p.  357. 

(?)  See  Hall,  op.  cU.,  pp.  433  and  434. 

(A)  Hague  Conference,  1907,  Conv.  iv. 
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their  own  country  (/).  As  an  example  under  Article  50  the 
destruction  or  fining  of  a  fishing  village  could  not  be  justified 
on  the  ground  that  certain  of  its  inhabitants  had  been 
abusing  their  privileges  (w)  as  fishermen  to  obtain  informa- 
tion for  their  own  fleet ;  but  the  confiscation  of  the  whole 
fishing  fleet  would  not  be  too  severe  a  penalty  if  there  was 
really  strong  evidence  that  large  numbers  were  implicated 
and  not  merely  one  or  two  individuals. 

Stoppage  of  Enemy's  Trade. 

But  the  chief  means  which  a  hostile  navy  possesses  for 
putting  pressure  on  the  enemy  nation  as  a  whole  is  their 
power  to  interfere  with  the  oversea  trade  and  commerce  of 
their  enemy.  This  interference  is  exercised  under  three 
distmct  heads  ;  first  there  is  the  right,  which  the  warships 
of  a  belligerent  possess,  to  capture  and  even  destroy  with 
certain  exceptions  all  enemy  merchant-ships  v/herever 
found  outside  the  territorial  waters  of  neutral  states  ; 
secondly  the  law  of  blockade  confers  upon  belligerent  war- 
ships the  right  of  stopping,  under  certain  conditions,  all 
intercourse  with  the  enemy's  coast  on  the  part  of  ships 
belonging  to  neutral  powers  ;  and  thirdly,  the  law  of  con- 
traband invests  them  with  the  right  to  capture  all  neutral 
vessels  carrying  to  the  enemy  certain  classes  of  goods  of  use 
to  him  for  war  or  performing  for  liim  certain  services  of  a 
similarly  useful  nature.  These  methods  of  warfare  are 
enforced  by  means  of  the  right,  which  a  state  of  war  confers 
upon  the  warships  of  a  belligerent,  to  visit  and  search  any- 
where outside  the  territorial  waters  of  neutrals  private 
vessels  of  every  nation  to  ascertain  their  nationality  and  their 
business  (n).  This  right  of  visit  and  search  and  the  laws  of 
contraband  and  blockade  will  be  discussed  later  when  we 
come  to  consider  the  laws  of  neutrality.  Here  we  shall  only 
consider  what  the  law  is  with  regard  to  enemy  private  pro- 
perty found  outside  neutral  territorial  waters,  all  parties 
being  fully  aware  of  the  existence  of  hostilities. 

(J)  Ihul.,  art.  :,-2. 

(m)  As  to  privilejces  of  fishing  boats,  see  below,  p.  3i*. 

(7*)  jVaria  (1799),  1  C.  Bob.,  340. 
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Liability  of  Enemy  Property  at  Sea  to  Capture. 

Enemy  private  property  found  at  sea  can  only  consist  of 
ships  or  cargoes  belonging  to  subjects  of  the  enemy  state  or 
(by  the  law  of  Great  Britain  and  the  United  States  of  America) 
to  certain  other  persons  who  by  their  residence  or  business 
interests  are  regarded  as  in  the  same  category  with  such 
subjects  so  far  as  their  trade  in  time  of  war  is  concerned  (o). 
To  the  general  rule  that  all  such  property  is  liable  to  capture 
by  the  public  armed  vessels  of  a  beUigerent  there  are  certain 
exceptions. 

Exception  1  :  Enemy  Goods  under  Neutral  Flag. 

The  most  important  exception  is  contamed  in  the  second 
article  of  the  Declaration  of  Paris,  1856  : 

"  The  neutral  flag  covers  enemy's  goods,  with  the  exception 
of  contraband  of  war." 

Enemy  cargoes,  shipped  in  neutral  vessels,  are  therefore 
free  from  capture  unless  they  come  within  the  category  of 
contraband  goods  ;  and  to  this  should  be  added,  unless  the 
vessel  herself  becomes  liable  to  condemnation  for  some 
breach  of  the  laws  of  neutrality.  But  although  the  neutral 
flag  protects  enemy  goods,  neutral  goods  are  not  infected 
with  liability  to  capture  by  their  carriage  in  an  enemy  vessel. 
For  it  is  laid  down  in  the  next  article  of  the  Declaration  just 
referred  to  that  "  Neutral  goods  "with  the  exception  of 
contraband  of  war  are  not  liable  to  capture  under  the  enemy's 
flag."  If  therefore  an  enemy  ship  is  seized  having  on  board  a 
harmless  cargo,  the  property  of  a  neutral,  the  cargo  cannot  be 
condemned  as  prize  ;  and  this  is  so  even  though  the  captured 
vessel  forcibly  resisted  or  the  crew  attempted  to  effect  a 
rescue  {p).  But  if  the  vessel  is  an  armed  enemy,  such  as  a 
converted  cruiser,  the  neutral  ownership  of  the  goods  will 
be  no  protection  and  they  will  be  confiscated  (q). 

(o)  See  below,  p.  108. 

(p)  Catharina  Elixaheth  (1804),  5  C.  Rob.,  232. 

(^y)  Faimij  (1814),  1  Beds.,  443  :  "A  neutral  subject  is  at  liberty  to  put  hia 
g^oods  on  board  a  merchant  ship,  though  belongring:  to  a  belligerent,  .... 
but  if  he  puts  his  goods  on  board  a  ship  of  force  which  he  has  every  reason  to 
presume  will  be  defended  against  the  enemy  by  that  force,  the  case  thea 
becomes  very  different.  .  .  .  He  is  pro  hac  vice  to  be  considered  as  aa 
enemy.' 
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Exception  2  :    Postal  Correspondence. 

Three  further  exceptions  are  contained  in  articles  1  to  4 
of  the  eleventli  Convention  of  the  Hague  Conference  of  1907. 
Art.  1 .  The  postal  correspondence  of  neutrals  or  belliger- 
ents, whether  it  be  of  an  official  or  private  character, 
found  at  sea  in  a  neutral  or  enemy  ship,  is  inviolable. 
If  the  ship  is  detained,  the  correspondence  is  forwarded 
by  the  captor  with  the  least  possible  delay. 

The  provisions  of  the  preceding  paragraph  do  not  apply, 
in  case  of  violation  of  blockade,  to  correspondence  destined 
for  or  proceeding  from  the  blockaded  port. 

Art.  2.  The  inviolability  of  postal  correspondence  does 
not  exempt  neutral  mailships  from  the  laws  and  customs 
of  naval  war  as  to  neutral  merchant-ships  in  general. 
The  search,  however,  must  only  be  made  in  case  of 
necessity,  and  then  with  all  the  consideration  and  speed 
possible. 

These  two  articles  apply  to  neutral  as  well  as  enemy 
vessels.  They  only  confer  immunity  upon  the  postal  corres- 
pondence itself,  the  ships  remain  as  liable  as  ever,  if  enemy, 
to  capture  or  destruction,  if  neutral,  to  visit  and  search  on 
suspicion  of  infringing  the  laws  of  contraband  or  blockade. 
In  view  of  the  procedure  with  regard  to  mails  adopted  by 
Russia  in  the  Russo-Japanese  war  (r),  it  should  be  observed 
that  that  country  has  not  become  a  party  to  this  Con- 
vention {s).  Great  Britain  has  agreed  by  treaty,  with  the 
United  States  in  1848  and  with  France  in  1856  and  1890, 
for  the  mutual  immunity  of  the  mailboats  of  the  contract- 
ing parties  in  the  case  of  war  between  them  (t). 

Exception  3  :  Certain  Small  Vessels. 

Art.  3.  Vessels  employed  exclusively  in  coast  fisheries 
or  in  the  services  of  petty  local  navigation  are  exempt 
from  capture  altogether  with  their  appliances,  rigging, 
tackle  and  cargo. 

(?•)  See  Lawrence,  "War  and  Neutrality  in  the  Far  East,"  pp.  185  and  194- 
200. 

(*)  Pari.  Papers,  Misc.  No.  1  (1908),  p.  176. 

(0  "  Hertslet'8  Treaties,'  vols.  8,  p.  943  ;  10,  p.  Ill  ;  and  18,  p.  441. 
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This  exemption  ceases  to  be  applicable  as  soon  as  they 

take  any  part  whatever  in  hostilities. 

The  Contracting  Powers  bind  themselves  not  to  take 

advantage  of  the  harmless  character  of  the  said  vessels  in 

order  to  use  them  for  military  purposes  while  preserving 

their  peaceful  appearance  {«) . 

"  Petty  local  navigation  "  does  not  include  the  coasting- 
trade,  but  refers  to  vessels  carrying  the  produce  of  fisheries 
or  agriculture,  and  generally  maintaining  local  intercourse  ; 
for  example,  the  saihng  barges  of  the  Thames  and  Essex 
coast,  but  not  steamers  plying  between  London  and  New- 
castle. Nor  do  coast  fisheries  include  deep  sea  fishing  or  salt 
fish  industries  (v),  though  vessels  do  not  cease  to  be  coast 
fishers  merely  because  they  are  found  outside  territorial 
waters.  The  principle  on  which  the  distinctions  are  drawn  in 
both  cases  is  this,  that  whereas  general  maritime  capture  is 
a  very  useful  weapon  of  war,  and,  in  the  words  of  Mr.  Dana, 
"  takes  no  fives,  imperils  no  households,  and  deals  only  mth 
persons  and  property  voluntarily  embarked  in  the  chances 
of  war,  for  the  purposes  of  gain  and  with  the  protection  of 
insurance,"  coast  fisheries  on  the  other  hand  are  the  "  sole 
means  of  livefihood  of  a  very  large  number  of  families  as  in- 
offensive as  cultivators  of  the  soil  or  mechanics,  and  the 
seizure  of  boats,  while  inflicting  extreme  hardship  on  their 
owners,  is  as  a  measure  of  general  application  wholly  ineffec- 
tive against  the  hostile  state  "  (w).  This  applies  with  equal 
force  to  the  seizure  of  vessels  engaged  in  petty  local 
navigation. 

Exception  4  :  Vessels  Engaged  on  Certain  Special 

Services. 

Art.  4.  Vessels  charged  with  religious,  scientific  or  phil- 
anthropic missions  are  likewise  exempt  from  capture  (x). 
Immunity  has  usually  been  accorded  to  expeditions  of  this 

(tt)  That  this  was  done  in  the  past  is  shown  by  a  warning:  published  in  the 
Naval  Chronicle,  vol.  xvi,  p.  219. 

(f)  8ee  judgment  of  Mr.  Justice  Gray  in  the  Paquette  Habana  and  the 
Lola  (1900),  175  United  States  Rep.,  677. 

(u))  Hall,  ojj.  cit.,  p.  451. 

(ar)  Four  more  articles  follow,  dealing  with  the  crews  of  captured  merchant 
ships  ;  see  p.  58,  below. 
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nature,  as,  for  example.  Captain  Cook's  third  voyage,  which 
took  place  in  1775  (y).  A  similar  exception  has  been  made 
both  by  a  British  court  and  in  the  United  States  in  the  cskse 
of  works  of  art  or  learning  belonging  to  public  institution* 
when  forming  part  of  the  cargo  of  a  vessel  which  had  been 
captured  as  prize  (z).  These  goods  were  in  both  cases  restored 
by  the  court  to  their  owners  ;  and  as  all  civilised  states  have 
consented  to  their  immunity  when  found  on  invaded  terri- 
tory (a),  they  must  now  be  equally  protected  when  found  in 
ships  captured  at  sea. 

Exception  5  :  Cartel  Ships. 

Cartel  ships  are  vessels  employed  for  the  transport  of  ex- 
changed prisoners  or  such  other  communications  as  belli- 
gerent governments  may  hold  with  each  other  (6).  They  are 
free  from  capture  while  performing  the  duty  for  which  they 
were  engaged,  and  also  on  the  return  voyage  ;  and  they  have 
even  been  released  when  taken  while  on  a  bona  fide  voyage 
from  one  port  to  another  with  the  pre-arranged  purpose  of 
there  taking  over  the  duties  of  a  cartel  ship,  though  "  a  ship 
going  to  be  employed  as  a  cartel  ship  is  not  protected  by 
mere  intention,  on  her  way  from  one  port  to  another  of  her 
own  country,  for  the  purpose  of  taking  on  herself  that 
character  when  she  arrives  at  the  latter  port  "  (c).  The 
distinction  seems  to  be  that  if  already  bona  fide  engaged  ace 
a  cartel  ship  she  may  proceed  from  one  port  to  another  to 
fulfil  her  engagement,  but  is  liable  to  capture  if  so  sent 
merely  in  the  hope  that  she  may  be  there  engaged  for  such 
purpose.  Again  a  vessel  captured  while  performing  the 
services  of  a  cartel  ship  in  good  faith,  but  merely  on  an 
understanding  with  the  officer  commanding  in  those  waters, 
was  released  ;  though  the  mere  fact  of  saiUng  under  a  flag 
of  truce  or  the  flags  of  both  belligerents  at  the  same  time 
was  not  by  itself  sufficient  evidence  of  her  status  to  warrant 

(y)  Laird  Clowes,  '"The  Royal  Navy  ;  a  HiBtory,"  vol.  iv,  p.  i;^4. 

(i)  Marquis  de  Sumenicles  (1813),  Stewart,  Vice-Adm.  (Nova  Scotia),  482  ; 
Amelia  (1861).  4  Philadelphia,  417. 

(a)  Hague  Conference,  1907,  Conv.  iv,  art.  .56. 

(bj  For  the  terms  of  an  Anglo-French  cartel  made  in  1805,  see  Naval 
Chronicle,  vol  xvi,  p.  149. 

(c)  Daifjie  (1800),  3  C.  Bob..  159. 
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her  release  (d).  As  to  taking  advantage  of  such  employment 
to  engage  in  trade  it  has  been  laid  down  that  "  cartel  ships 
are  subject  to  a  double  obligation  to  both  countries  not  to 
trade.  All  trade  must  be  held  to  be  prohibited,  and  it  is 
not  without  the  consent  of  both  governments  that  vessels 
engaged  on  that  service  can  be  permitted  to  take  in  any 
goods  whatever  "(e).  The  penalty  for  so  doing  is  confiscation 
of  the  goods  and  also  of  the  vessel  herself  if  the  goods  are 
taken  on  board  "  not  clandestinely  by  individuals  "  but  in 
such  a  way  as  to  make  it  clear  the  master  knew  of  it,  e.g., 
by  being  made  subject  to  a  distinct  freight.  It  is  also  illegal 
for  a  cartel  ship  to  carry  despatches  (/). 

Exception  6  :    Hospital -Ships. 

Hospital-ships,  which  are  distinguished  by  being  painted 
white  with  a  red  or  green  band,  are  exempt  from  capture, 
though  they  may  be  given  orders  by  either  belligerent,  who 
may  put  a  Commissioner  on  board  to  see  that  his  orders  are 
carried  out.  They  may  even  be  detained  temporarily  if  the 
successful  conduct  of  operations  depends  on  it.  Any  enemy 
subjects  found  on  board  them,  other  than  the  complements 
of  the  vessels  themselves,  may  be  taken  prisoner  (g). 

Exception   7  :   Ships  under  License. 

Licenses  to  trade  have  already  been  mentioned  as  being 
within  the  power  of  a  belligerent  government  to  grant  (A). 
They  may  be  granted  to  its  own  subjects,  or  to  enemy  or 
neutral  subjects.  Cargoes  shipped  and  vessels  employed 
strictly  in  accordance  with  such  licenses  are  free  from 
capture  by  the  warships  of  the  belligerent  granting  them. 
They  will  be  protected  both  going  and  returning,  and  a 
vessel  may  return  with  the  cargo  which  she  was  licensed  to 
take  out,  where  it  consists  of  the  identical  goods  and  no  more, 
and  where  she  was  prevented  from  delivering  them  "  by  the 
elements  or  the  act  of  the  enemy"  (i).    Cartel  ships  also  may 

{d)  La  Oloire  (1803),  5  C.  Rob.,  192. 

(c)  Venus  (1803),  4  C.  Rob.,  355. 

(/)  La  Rosine  (1800),  2  C.  Rob.,  372. 

((f)  Hague  Conference,  1907,  Conv.  x  ;  see  below,  chapter  4. 

(A)  See  above,  p.  17. 

(»)  Jonge  Frederick  (1810),  Edw.  357  ;  see  also  Jum  (1799),  2  C.  Rob.,  116. 
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be  licensed  to  carry  merchandise  and  are  then  subject  to 
the  same  law  in  that  respect  as  any  other  licensed  vessel  {j). 
In  the  days  of  the  Berlin  Decrees  and  the  British  Orders  in 
Council  {k)  in  reply  to  them,  licenses  played  an  important 
part  in  commerce  and  the  prize  courts  were  frequently 
called  upon  to  give  decisions  with  regard  to  them.  However 
the  conduct  of  both  sides  in  thus  attempting  to  forbid 
commercial  intercourse  by  mere  proclamation  was  illegal 
and  it  is  unlikely  that  in  any  future  war  licenses  will  be  so 
much  in  use,  least  of  all  as  far  as  neutrals  are  concerned. 

A  license  can  only  be  granted  by  the  belligerent  govern- 
ment. "  It  is  quite  clear  that  no  consul  (of  a  belligerent)  in 
any  country,  particularly  in  an  enemy's  country,  is  vested 
with  any  such  power  in  virtue  of  his  station.  Neither  does 
the  admiral,  on  any  station,  possess  such  authority.  He  has 
indeed  power  relative  to  the  ships  under  his  immediate 
command,  and  can  restrain  them  from  committing  acts  of 
hostility,  but  he  cannot  go  beyond  that "  (l).  Nor  has  an 
Envoy  or  Minister  Plenipotentiary,  assuch,  any  such  power  (w) . 
But  where  passports,  granted  by  the  British  Admiral  Sawyer 
to  American  vessels  (at  that  date  enemies)  were  in  accordance 
with  the  terms  of  an  Order  in  Council  giving  permission  to 
such  vessels  to  proceed  from  their  own  ports  to  Spain  or 
Portugal  with  grain  and  flour,  they  were  held  to  be  valid 
licenses  (n).  Not  so,  however,  where  simOar  passports  had 
purported  to  give  license  to  trade  to  the  Spanish  West  Indies 
and  thus  exceeded  the  terms  of  the  Order  in  Council  (o). 
In  those  cases  the  vessels  were  condemned.  So  also  was  a 
vessel  which,  having  a  license  to  trade  with  the  enemy,  had 
gone  to  an  interdicted  port  by  permission  of  the  commander 
of  a  cruiser  (p).  Officers  cannot  give  permission  varying  or 

(7)  Caroline  (1807),  6  C.  Rob.,  336. 

(k)  By  the  Berlin  Decree,  November,  1806,  Napoleon  forbade  neutral  vessel* 
to  import  British  goods  to  the  continent  of  Europe  or  touch  at  British  ports. 
Great  Britain  replied  by  prohibiting  the  importation  of  all  goods  to  France, 
except  under  license.  Both  sides  thus  attempted  to  set  up  by  decree  a 
blockade  which  they  could  not  effectively  maintain  (see  below,  p.  81). 

(0  Hope  and  others  (1813),  1  Dods.,  226. 

(;«)  Venus  and  Siivth  Candinu  (1814),  1  Dods.,  Appendix  (D). 

(7?)  Reward  {\i><U\  1  Dods.,  App.  (D). 

io)  Charles  (1814),  1  Dods.,  App.  (D). 

(;?)  Courier  (1810),  Edw.,  249. 
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extending  a  license,  though  in  one  case  a  vessel,  having  a 
license  to  trade  from  Copenhagen  to  London  provided  she 
proceeded  from  the  former  to  Leith  to  take  convoy,  was  held 
justified  to  taking  convoy  from  Wingo  Sound  instead,  by 
direction  of  the  British  Admiral  (q). 

The  terms  of  a  license  must  be  closely  adhered  to,  with 
the  exception  that  if  there  is  no  fraud  a  ship  will  be  released 
on  payment  of  captor's  costs,  where  the  voyage  was  not 
completed  within  the  time  specified  in  the  license  owing  to 
circumstances  over  which  the  master  had  no  control,  such 
as  embargoes  in  foreign  ports  or  stress  of  weather  (r)  ;  and 
this  even  though  the  government  have  refused  to  renew  the 
license  (s).  But  the  violence  of  the  enemy  is  no  excuse  for 
taking  on  board  a  cargo  in  contravention  of  the  license  (t). 
A  vessel  so  doing  will  be  condemned  ;  so  also  a  vessel  which 
voluntarily  deviates  from  the  course  licensed  (u).  Where 
the  license  on  board  a  captured  vessel  had  expired,  but  the 
owners  had  obtained  a  new  license  which  was  not  on  board, 
the  vessel  was  released  on  payment  of  the  captor's  expenses  (v). 
But  a  Hcense  granted  after  the  date  of  capture  afEords  no 
protection  {w),  even  though  given  an  earUer  date  (x)  ;  if 
granted  the  vessel  of  one  neutral  nation  it  will  protect  the 
vessel  of  another  similar  one,  but  not  an  enemy  vessel  {y)  or 
one  sailing  under  the  neutral  flag  but  owned  by  enemy 
subjects  (z)  ;  if  granted  to  a  foreign  vessel  it  will  not  protect 
a  British,  or  part  British  vessel  (a),  but  the  Court  will  not 
search  closely  for  a  British  interest  where  the  vessel  has 

(gr)  Anna  Maria.  (1813),  1  Dods.,  209. 

(r)  Ga;de  Hoop  (180D),  Edw.,  327.  lu  the  case  of  the  Johan  Pieter  (1810), 
Edw.,  3r).5,  the  license  was  nearly  two  years  out  of  date  owing  to  the  vessel 
being  detained  by  an  embargo. 

(«)  JEolux  (1813),  1  Dods.,  300. 

(0  Catherina  Marhi  (1809),  Edw.,  338  ;  Seyerstadt  (1813),  1  Dods.,  241. 

(u)  Manly  (1813),  1  Dods.,  257,  makinfr  for  a  different  port  of  destination  ; 
Frau  Magdeleiui  (1811),  Edw.,  367,  touching  at  intermediate  port  which  waa 
prohibited  :  Minrrva  (1811),  Edw.,  375,  under  condition  to  take  convoy  at 
Leith,  but  found  steering  to  take  convoy  at  Yarmouth. 

(f)  Carl  (1810),  Edw.,  339. 

(w)  St.  Iran  (1811),  Edw.,  376. 

(a?)   Vrow  Deborah  (1811),  1  Dods..  160. 

(y)  Danliharheit  (1812),  1  Dods..  183. 

Iz)  Bourne  (\m\\  Edw.,  370. 

(a)  iS?<crm(,1812),  1  Dods.,  131. 
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every  appearance  of  being  foreign  (b).  Nor  is  a  vessel  protected 
by  a  license  which  had  no  apparent  application  to  it  (c). 
As  to  the  cargo,  a  license  to  import,  even  from  an  enemy 
port,  will  not  protect  enemy  goods,  unless  containing  the 
words  "  to  whomsoever  the  goods  may  belong  "  (d).  Cargoes 
will  be  condemned  if  differing  in  kind  from  that  licensed  (e)  or 
materially  exceeding  it  in  amount.  If  the  difference  is 
considerable  the  vessel  also  will  be  condemned,  and  in  any 
case  will  not  receive  from  the  captors  the  freight  for  the 
cargo  condemned  (/).  And  where  the  vessel  is  condemned, 
the  otherAvise  innocent  cargo  will  suffer  the  same  fate,  if 
the  cargo  owners  are  implicated  in  the  vessel's  wrong- 
doing (g). 

Exception  8  :  Personal  Effects  on  Captured  Vessel. 

The  personal  effects  of  the  master  and  crew  and  of  pas- 
sengers if  any,  are  regarded  as  immune  from  capture  ;  and 
the  privilege  has  also  been  extended  to  such  small  parcels 
of  goods  as  captains  are  permitted  to  carry  for  their  own 
profit,  though  "  wherever  it  appears,"  said  Lord  Stowell 
in  the  James  Cook  (h),  "  that  the  master  is  the  principal 
agent  in  a  fraud,  I  shall  not  give  him  his  private  adventure, 
but  shall  leave  him  to  the  mercy  of  the  captors."  And  in  no 
case  has  the  Court  any  power  to  restore  the  private  adventure 
of  an  enemy  master,  without  the  consent  of  the  captors. 
This  privilege  is  limited  to  the  masters  of  neutral  vessels  (t). 


(J)  Gute  Uoffnung  (1813),  1  Dods.,  251. 

{d)  Speculation  (1810),  Edw.,  344  ;  there  were  other  suspicious  circumstanoes. 

(li)   Cousine  Marianne  (1^10),  Edw.,  346. 

(e)  Gismopolite  (1801),  4  C.  Rob.,  8. 

(/)  Jonge  Clara  (1811),  Edw.,  371. 

(g)  Bankbarheit  (1812),  1  Dods.,  183. 

(A)  Edw.,  261  (1810). 

(i)  Aim  (1854),  Spinks,  12. 
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CHAPTER  IV 
TREATMENT    OF    ENEMY    SUBJECTS 

Civilians. 

THIS  chapter  deals  with  the  position  of  enemy  subjects 
and  the  treatment  to  be  accorded  to  them.  Not  every 
citizen  of  the  enemy  state  is  Uable  to  be  made  a 
prisoner  of  war,  or  conversely  is  entitled  to  the  privileges 
which  pertain  to  that  status.  The  ordinary  private  citizen, 
so  long  as  he  takes  no  part  in  the  actual  operations  of  the 
war,  is  left  free  to  go  his  own  way,  as  far  as  the  new  conditions 
of  hfe  allow.  But  in  addition  to  the  private  citizen  on  the 
one  hand  and  the  prisoner  of  war  on  the  other,  there  are 
other  classes  of  persons  with  whom  a  belligerent  has  to  deal, 
such  as  sick  and  wounded,  spies,  crews  of  merchant  ships. 
Of  these  we  will  first  discuss  sick  and  wounded  combatants 
and  the  means  provided  for  the  alleviation  of  their  sufferings. 

Sick  and  Wounded. 

The  rules  relating  to  sick  and  wounded  are  contained  in 
the  tenth  Convention  of  the  Hague  Conference  1907,  In  1864 
there  was  drawn  up  at  Geneva  a  "  Convention  for  the 
Amelioration  of  the  lot  of  Soldiers  wounded  in  Armies  in 
the  Field  "  and  by  degrees  all  civiHsed  states  gave  their 
adhesion  to  it.  An  attempt  was  made  to  apply  it  to  naval 
warfare  in  1868  and  again  at  the  first  Hague  Conference, 
on  that  occasion  with  success.  The  Geneva  Convention 
was  revised  in  1906  and  so  the  rules  of  1899  for  naval  warfare 
were  also  revised  the  next  year  at  the  second  Hague  Con- 
ference. The  Convention  for  the  Adaptation  of  the 
Principles  of  the  Geneva  Convention  to  Maritime  War  (j) 
is  as  follows  : 

(J)  Hague  Conference,  1907,  Conv.  x. 
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HospiTAL-Sraps. 

Art.  1.  Military  hospital-ships,  that  is  to  say,  ships 
constructed  or  adapted  by  States  specially  and  solely 
with  the  view  of  aiding  the  wounded,  sick  and  ship- 
wrecked, the  names  of  which  have  been  communicated 
to  the  belligerent  Powers  at  the  commencement  or  during 
the  course  of  hostilities,  and  in  any  case  before  they  are 
employed,  shall  be  respected  and  cannot  be  captured 
while  hostilities  continue. 

These  ships  are  not  on  the  same  footing  as  warships 
as  regards  their  stay  in  a  neutral  port  {k). 

Art.  2.  Hospital-ships,  equipped  wholly  or  in  part  at 
the  expense  of  private  mdividuals  or  officially  recognised 
relief  societies,  shall  be  likewise  respected  and  exempt 
from  capture,  if  the  belligerent  Power  to  whom  they 
belong  has  given  them  an  official  commission  and  has 
notified  their  names  to  the  hostile  Power  at  the  commence- 
ment or  during  the  course  of  hostilities,  and  in  any  case 
before  they  are  employed. 

These  ships  must  be  provided  with  a  certificate  from 
the  competent  authorities  declaring  that  they  have  been 
under  their  control  during  their  fitting  out  and  on  their 
final  departure. 

Art.  3.  Hospital-ships,  equipped  wholly  or  in  part  at 
the  expense  of  private  individuals  or  officially  recognised 
rehef  societies  of  neutral  countries,  shall  be  respected 
and  exempt  from  capture,  on  condition  that  they  are 
placed  under  the  control  of  one  of  the  belligerents  with 
the  previous  consent  of  their  own  Government  and  with 
the  authorisation  of  the  belligerent  himself,  and  that  the 
latter  has  notified  their  name  to  his  enemy  at  the  com- 
mencement or  during  the  course  of  hostilities,  and  in  any 
case  before  they  are  employed. 

Art.  4.  The  ships  mentioned  in  Articles  1,  2  and  3  shall 
afford  rehef  and  assistance  to  the  wounded,  sick  and  ship- 
wrecked of  the  beUigerents  without  distinction  of  nation- 
ality. 

(A)  See  below,  p.  73. 
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The  Governments  undertake  not  to  use  these  ships  for 
any  military  purpose. 

These  ships  must  in  no  way  hamper  the  movements 
of  the  combatants. 

During  and  after  an  engagement  they  will  act  at  their 
own  risk  and  peril. 

The  belligerents  shall  have  the  right  to  control  and 
search  them  ;  they  can  refuse  their  assistance,  order  them 
off,  make  them  take  a  stated  course  and  put  a  Commis- 
Bioner  on  board,  and  even  detain  them  if  the  gravity  of 
the  circumstances  require  it. 

As  far  as  possible  the  belligerents  shall  enter  in  the 
log  of  the  hospital-ships  the  orders  which  they  give  them. 

Distinguishing  Marks  of  Hospital-Ships. 

Art.  5.  Military  hospital-ships  shall  be  distinguished 
by  being  painted  white  outside  with  a  horizontal  green 
band  of  about  a  metre  and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2  and  3  shall  be  dis- 
tinguished by  being  painted  white  outside  with  a  hori- 
zontal red  band  about  a  metre  and  a  half  in  breadth. 

The  boats  of  the  ships  above-mentioned,  as  also  small 
craft  which  may  be  used  for  hospital  work,  shall  be 
distinguished  by  similar  painting. 

All  hospital-ships  shall  make  themselves  known  by 
hoisting  with  their  national  flag,  the  white  flag  with  a 
red  cross  provided  by  the  Geneva  Convention,  and  further, 
if  they  belong  to  a  neutral  state,  by  flying  at  the  mainmast 
the  national  flag  of  the  belligerent  imder  whose  control 
they  are  placed. 

Hospital-ships,  which  under  the  terms  of  Article  4  are 
detained  by  the  enemy  must  haul  down  the  national  flag 
of  the  belligerent  to  whom  they  are  attached. 

The  ships  and  boats  above-mentioned  which  wish  to 
ensure  by  night  the  freedom  from  interference  to  which 
they  are  entitled,  must,  subject  to  the  assent  of  the 
beUigerent  they  are  accompanying,  take  the  necessary 
measures  to  make  their  special  painting  sufficiently  plain. 

Art.  6.  The  distinguishing  signs  referred  to  in  Article  5 
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can  only  be  used,  whether  in  time  of  peace  or  war,  to 
protect  or  indicate  the  ships  therein  mentioned. 

Sick-Bays. 

Art.  7.  In  the  case  of  a  fight  on  board  a  warship  the 
sick-bays  shall  be  respected  and  spared  as  far  as  possible. 

The  sick-bays  and  the  material  belonging  to  them 
remain  subject  to  the  laws  of  war,  but  cannot  be  diverted 
from  their  proper  use,  so  long  as  they  are  required  for  the 
wounded  and  sick. 

However  the  commander,  into  whose  power  they  have 
fallen,  may,  in  case  of  urgent  military  necessity,  apply 
them  to  other  purposes,  after  first  seeing  that  the  sick 
and  wounded  on  board  are  properly  provided  for. 

Art.  8.  The  protection  due  to  hospital-ships  and  vessels' 
sick-baj^s  ceases  if  they  are  made  use  of  to  commit  acts 
harmful  to  the  enemy. 

The  fact  of  the  staff  of  these  vessels  and  sick-bays 
being  armed  for  the  maintenance  of  order  and  for  the 
defence  of  the  wounded  or  sick,  as  well  as  the  fact  of  the 
existence  on  board  of  wireless  telegraphy  apparatus  is 
not  regarded  as  sufficient  to  justify  the  withdrawal  of 
protection. 

Rescue   by   Neutral.   Ships. 

Art.  9.  The  belligerents  may  appeal  to  the  charitable 
zeal  of  the  commanders  of  neutral  merchant-ships,  yachts 
or  boats  to  take  on  board  and  tend  the  wounded  or  sick. 

Vessels  which  have  responded  to  this  appeal,  as  well 
as  those  which  of  their  own  accord  have  rescued  the 
wounded,  sick  or  ship-wrecked,  shall  enjoy  special  pro- 
tection and  certain  immunities.  In  no  case  can  they  be 
captured  for  having  such  persons  on  board  ;  but,  subject 
to  any  undertaking  which  may  have  been  given  them, 
they  remain  Hable  to  capture  for  any  violations  of  neu- 
trahty  which  they  may  have  committed. 

Inviolability  of  Hospital  Staff. 

Art.  10.  The  religious,  medical  and  hospital  staff  of  any 
captured  ship  is  inviolable  and  its  members  cannot  be 

E 
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made  prisoners  of  war.  On  leaving  the  ship  they  take  with 
them  the  objects  and  surgical  instruments  which  are 
their  own  private  property. 

This  staff  shall  continue  to  discharge  its  duties  while 
necessary,  and  can  afterwards  leave  when  the  Commander- 
in-chief  considers  it  possible. 

The  belligerents  must  guarantee  to  the  staff  fallen  into 
their  hands  the  same  allowances  and  the  same  pay  as 
are  granted  to  persons  of  the  same  rank  in  their  own  navy. 

Treatment  of  Sick  and  Wounded. 

Art.  11.  Sailors  and  soldiers  on  board  ship  and  other 
persons  officially  attached  to  fleets  or  armies,  when 
wounded  or  sick,  whatever  their  nationality,  shall  be 
respected  and  tended  by  the  captors. 

Art.  12.  Any  warship  belonging  to  a  belligerent  may 
demand  the  surrender  of  the  wounded,  sick  or  ship- 
wrecked who  are  on  board  military  hospital-ships,  hospital- 
ships  belonging  to  reUef  societies  or  individuals,  merchant 
ships,  yachts  and  boats,  whatever  the  nationahty  of 
such  vessels  (l). 

Art.  13.  If  wounded,  sick  or  shipwrecked  persons  are 
taken  on  board  a  neutral  warship,  precaution  must  be 
taken,  as  far  as  possible,  that  they  cannot  again  take  part 
in  the  operations  of  the  war. 

Art.  14.  The  shipwrecked,  wounded  or  sick  of  one 
belhgerent  who  fall  into  the  power  of  the  other  are  prisoners 
of  war.  It  is  for  the  captor  to  decide,  according  to  circum- 
stances, whether  he  will  keep  them  prisoner,  send  them 
to  a  port  of  his  own  country,  to  a  neutral  port  or  a  port 
of  the  enemy.  In  the  last  case,  the  prisoners  thus  returned 
to  their  country  cannot  serve  again  while  the  war  lasts. 

Art.  15.  The  shipwrecked,  wounded  or  sick,  who  are 
landed  at  a  neutral  port  with  the  consent  of  the  local 
authorities,  in  default  of  a  contrary  arrangement  between 
the  neutral  State  and  the  belligerent  States,  are  to  be 

{I)  Great  Britain,  in  signing  this  Convention,  declared  that  she  understood 
this  article  to  apply  only  to  the  case  of  combatants  rescued  during  or  after  a 
naval  engragement  in  which  they  have  taken  part.  Pari.  Papers,  Misc.  No. 
6  (1908),  p.  148. 
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guarded  by  the  neutral  State  so  as  to  prevent  them  from 
again  taking  part  in  the  operations  of  the  war. 

The  expenses  of  tending  them  in  hospital  and  interning 
them  shall  be  borne  by  the  State  to  which  the  shipwrecked, 
wounded  or  sick  persons  belong. 

Art.  16.  After  each  engagement  the  two  belligerents, 
so  far  as  military  interests  permit,  shall  take  measures 
to  search  for  the  shipwrecked,  wounded  and  sick  and  to 
ensure  them,  as  also  the  dead,  protection  against  pillage 
and  ill-treatment. 

They  shall  see  that  the  burial,  whether  by  land  or 
sea,  or  cremation  of  the  dead  is  preceded  by  a  careful 
examination  of  the  corpses. 

Art.  17.  Each  belligerent  shall  send,  as  early  as  possible 
to  the  authorities  of  their  country,  navy  or  army,  the 
miUtary  identification  badge  or  papers  found  on  the  dead 
and  a  nominal  list  of  the  wounded  or  sick  picked  up  by 
him. 

The  belligerents  shall  keep  each  other  informed  as  to 
internments  and  transfers  as  well  as  to  the  admissions 
into  hospital  and  deaths  which  have  occurred  among  the 
sick  and  wounded  in  their  hands.  They  shall  collect  all 
the  objects  of  personal  use,  valuables,  letters,  &c.,  which 
are  found  in  the  captured  vessels  or  are  left  by  the  sick 
or  wounded  who  die  in  hospital,  in  order  to  have  them 
forwarded  to  the  persons  concerned  by  the  authorities  of 
their  own  country. 

Art.  19.  The  Commander-in-chief  of  the  belligerent 
fleets  must  arrange  for  the  details  of  the  execution  of  the 
preceding  articles,  as  well  as  for  cases  not  provided  for, 
in  accordance  with  the  instructions  of  their  respective 
Governments  and  in  conformity  with  the  general  prin- 
ciples of  the  present  Convention. 

Art.  22.  In  the  case  of  operations  between  the  land  and 
sea  forces  of  the  belligerents,  the  provisions  of  the  present 
Convention  will  only  be  apphcable  to  forces  on  board 
ship  (w). 

{m)  By  Art.  20  the  Signatory   Powers   undertake   to  take  the  necessary 
measures  to  instruct  their  naval  forces,  especially  the  personnel  protected,  ia 
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By  this  convention,  therefore,  enemy  combatants  on  board 
hospital-ships  or  private  neutral  vessels  may  be  seized  as 
prisoners  of  war,  but  not  if  they  have  been  received  on  board 
public  neutral  vessels  as  were  the  crews  of  the  Russian  ships, 
Variag  and  Korietz,  by  the  neutral  battleships  in  Chemulpo 
harbour  (w).  Hospital-ships  themselves  and  their  complements 
may  not  be  captured  so  long  as  they  confine  themselves  to 
their  proper  duties  of  tending  the  sick  and  wounded  and 
shipwrecked  persons  ;  but  any  participation  in  hostilities 
will  render  the  ship  liable  to  be  condemned  as  prize  and  its 
complement  to  be  made  prisoners  of  war.  Thus  in  the 
Russo-Japanese  war  the  captured  Russian  hospital-ship, 
Orel,  was  condemned  by  the  Japanese  prize  court  on  the 
ground  that  (1)  having  commimicated  the  orders  of  the 
Russian  commander-in-chief  to  other  vessels,  (2)  having 
carried  on  board  the  master  and  three  of  the  crew,  though 
in  good  health,  of  a  British  ship  captured  by  the  Russians, 
(3)  having  been  instructed  to  purchase  in  or  near  Cape  Town 
11,000  feet  of  conducting  wire,  (4)  having,  when  approaching 
the  Tsushima  Channel,  led  the  squadron  in  the  position 
usually  occupied  by  reconnoitreing  ships,  "  it  is  quite  reason- 
able to  assume  that  this  hospital-ship  has  been  constantly 
employed  for  military  purposes  .  .  .  and  she  may  be  law- 
fully confiscated  according  to  international  law  "  (o).  Where, 
therefore,  there  is  good  reason  to  suspect  a  hospital-ship  of 
such  conduct  she  should  be  sent  in  for  condemnation  as 
prize,  and  for  preventive  purposes  a  belligerent  commander 
may  take  such  steps  in  regard  to  her  as  he  thinks  fit  even 
to  the  extent  of  removing  the  transmitter  from  her  wireless 
apparatus.   Similarly  the  rehgious  and  medical  staff  of  a 

the  provisions  of  the  Convention  and  to  make  them  known  to  the  public. 
By  Art.  21  they  undertake  certain  legislation  for  enforcing  these  provisions. 
This  was  reserved  by  Great  Britain,  as  also  was  Art.  6  above,  so  far  as  Fpecial 
legislation  was  required  to  enforce  it. 

(w)  See  Lawrence,  "  War  and  Neutrality  in  the  Far  East,"  ch.  iv.  In  that 
case  the  crews  were  claimed  by  the  Japanese  as  prisoners  of  war,  but  by  the 
consent  of  all  parties  were  eventually  sent  back  to  Russia  under  promise  to 
take  no  further  part  in  the  war.  Now,  under  Art.  13  above,  the  proper  course 
would  be  for  the  neutral  to  intern  them  ;  and  the  same  with  persons  rescued 
by  private  neutral  vessels  and  not  removed  under  Art.  12. 

{())  Takahashi,  "  International  Law  in  the  Russo-Japanese  War,"  pp.  620- 
622.  For  Russian  view  in  regard  to  putting  some  of  the  British  crew  on 
board,  see  Semenofif,  "  Rasplata,"  p.  470. 
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warship  must  confine  their  services  solely  to  ministering  to 
the  spiritual  and  medical  needs  of  the  ship's  company  ; 
otherwise  they  may  be  made  prisoners  of  war. 

Prisoners  of  War. 

Prisoners  of  war  are  provided  for  by  Articles  3  to  20  of 
the  fourth  Hague  Convention.  Non-combatants  such  aa 
members  of  the  paymaster's  department  and  the  messing 
and  canteen  staff  are,  equally  with  combatants,  entitled 
to  be  treated  as  such.  The  medical  and  religious  staff  are, 
as  we  have  seen,  excepted  and  must  be  released. 

Treatment   of   Prisoners   of   War. 

Art.  3.  The  armed  forces  of  the  belligerent  parties  may 
consist  of  combatants  and  non-combatants.  In  case  of 
capture  by  the  enemy  both  have  a  right  to  be  treated  as 
prisoners  of  war. 

Art.  4.  Prisoners  of  war  are  in  the  power  of  the  hostile 
government,  but  not  in  that  of  the  individuals  or  corps 
who  captured  them. 

They  must  be  humanely  treated. 

All  their  personal  belongings,  except  arms  and  miUtary 
papers,  remain  their  property. 

Art.  5.  Prisoners  of  war  may  be  interned  in  a  town, 
fortress,  camp,  or  any  other  locality,  and  bound  not  to 
go  beyond  certain  fixed  limits  ;  but  they  can  only  be 
confined  as  an  indispensable  measure  of  safety,  and  only 
so  long  as  the  circumstances  continue  which  render  that 
measure  necessary. 

Art.  6.  The  State  may  utilise  the  labour  of  prisoners  of 
war,  other  than  officers,  according  to  their  rank  and 
capabilities.  Their  tasks  shall  not  be  excessive  and  shall 
have  nothing  to  do  with  the  operations  of  war. 

Prisoners  may  be  authorised  to  work  for  the  public 
services  or  for  private  persons  or  on  their  o^vn  account. 

Work  done  for  the  State  shall  be  paid  for  according  to 
the  rates  in  force  for  the  men  of  the  national  navy  (p) 

{p)  Here  and  throutrhout  these  articles  I  have  substituted  the  word  "nary" 
for  that  of  "  armee"  in  the  original. 
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employed  on  similar  work,  or,  if  there  are  no  such  rates, 
at  rates  proportional  to  the  work  done. 

When  the  work  is  for  other  branches  of  the  public 
service  or  for  private  persons,  the  conditions  are  to  be 
settled  by  agreement  with  the  military  authorities. 

The  earnings  of  the  prisoners  shall  go  towards  improving 
their  position,  and  the  balance  shall  be  paid  to  them  at 
the  time  of  their  release,  after  deducting  the  cost  of  their 
maintenance. 

Art.  7,  The  government  into  whose  hands  prisoners  of 
war  have  fallen  is  bound  to  maintain  them. 

Faihng  a  special  agreement  between  the  belligerents, 
prisoners  of  war  shall  be  treated  as  regards  food,  quarters 
and  clothing,  on  the  same  footing  as  the  troops  of  the 
government  which  has  captured  them. 

Art.  8.  Prisoners  of  war  shall  be  subject  to  the  laws, 
regulations  and  orders  in  force  in  the  navy  of  the  State 
into  whose  hands  they  have  fallen. 

Any  act  of  insubordination  warrants  the  adoption,  as 
regards  them,  of  such  measures  of  severity  as  may  be 
necessary. 

Escaped  prisoners  recaptured  .  .  .  are  liable  to  disci- 
plinary punishment. 

Prisoners  who,  after  succeeding  in  escaping,  are  again 
taken  prisoners,  are  not  liable  to  any  punishment  for  the 
previous  flight. 

A  prisoner,  therefore,  caught  while  still  endeavouring  to 
make  good  his  escape  may  be  punished  ;  but  if  he  once 
gains  the  shelter  of  his  own  armed  forces,  or  ships,  or  terri- 
tory in  their  occupation  and  is  subsequently  again  taken 
prisoner,  he  cannot  be  punished  for  a  previous  successful 
escape. 

Art.  9.  Every  prisoner  of  war,  if  questioned,  is  bound 
to  declare  his  true  name  and  rank,  and  if  he  disregards 
this  rule,  he  is  liable  to  a  curtailment  of  the  advantages 
accorded  to  the  prisoners  of  war  of  his  class. 

Parole. 
Art.  10.  Prisoners  of  war  may  be  set  at  liberty  on  parole 
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if  the  laws  of  their  country  authorise  it,  and,  in  such  a 
case,  they  are  bound  on  their  personal  honour  scrupulously 
to  fulfil,  both  as  regards  their  own  government  and  the 
government  by  whom  they  were  made  prisoners,  the 
engagements  they  have  contracted. 

In  such  cases  their  own  government  is  bound  not  to 
require  of,  nor  accept  from,  them  any  service  incompatible 
with  the  parole  given. 

Art.  11.  A  prisoner  of  war  cannot  be  forced  to  accept 
his  liberty  on  parole  ;  similarly  the  hostile  government 
is  not  bound  to  assent  to  the  prisoner's  request  to  be  set 
at  liberty  on  parole. 

Art.  12.  Any  prisoner  of  war,  who  is  liberated  on  parole 
and  recaptured  bearing  arms  against  the  government 
to  wliich  he  had  pledged  his  honour  or  against  the  allies 
of  that  government,  forfeits  his  right  to  be  treated  as  a 
prisoner  of  war  and  can  be  brought  before  the  courts. 

Information  Bureaux. 

Art.  14.  A  bureau  for  information  relative  to  prisoners 
of  war  is  instituted  on  the  commencement  of  hostilities 
in  each  of  the  belligerent  states,  and,  should  it  so  happen, 
in  the  neutral  countries  in  whose  territory  belligerents 
have  been  received.  The  duty  of  this  bureau  being  to 
answer  all  inquiries  about  prisoners  of  war,  it  is  to  be 
furnished  by  the  various  services  concerned  with  all 
information  relating  to  internments  and  transfers,  releases 
on  parole,  exchanges,  escapes,  admissions  into  hospital, 
and  deaths,  as  well  as  with  the  other  information  necessary 
to  make  out  and  keep  up  to  date  an  individual  return  for 
each  prisoner  of  war.  The  bureau  must  show  in  this  return 
the  number,  name  and  christian  name,  age,  residence,  rank, 
corps,  wounds,  date  and  place  of  capture,  of  internment, 
wounds  and  death,  as  well  as  any  special  remarks.  The 
individual  return  shall  be  sent  to  the  government  of  the 
other  belligerent  after  the  conclusion  of  peace. 

It  is  also  the  duty  of  the  Information  Bureau  to  collect 
and  keep  together  all  objects  of  personal  use,  valuables, 
letters,  etc.,  found  on  the  battlefield  or  left  by  prisoners 
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who  have  been  released  on  parole,  or  exchanged  or  have 
escaped,  or  died  in  hospitals  and  ambulances  and  to 
forward  them  to  those  interested. 

Art.  15.  Relief  Societies  for  prisoners  of  war,  regularly 
constituted  in  accordance  with  the  law  of  their  country 
with  the  object  of  serving  as  the  intermediaries  for  charity, 
shall  receive  from  the  belligerents,  for  themselves  and  their 
duly  accredited  agents,  every  facility  within  the  bounds 
of  military  requirements  and  administrative  regulations 
for  the  effective  accomplishment  of  their  humane  task. 
Delegates  of  these  Societies  may  be  admitted  to  distribute 
relief  at  the  places  of  internment,  as  also  at  the  halting 
places  of  repatriated  prisoners,  if  furnished  with  a  personal 
permit  by  the  military  authorities  and  on  giving  an 
engagement  in  writing  to  comply  with  all  regulations  for 
order  and  poUce  which  the  latter  may  prescribe. 

Art.  16.  The  Information  Bureau  shall  have  the  privilege 
of  free  carriage.  Letters,  money  orders  and  valuables, 
as  well  as  postal  parcels  destined  for  the  prisoners  of  war 
or  dispatched  by  them  shall  be  free  of  all  postal  rates 
alike  in  the  countries  of  origin  and  destination,  as  well  as 
in  those  they  pass  through. 

Gifts  and  relief  in  kind  for  prisoners  of  war  shall  be 
admitted  free  of  all  duties  of  entry  and  others,  as  well  as 
of  payments  for  carriage  by  the  government  railways. 

Art.  17.  Officers  taken  prisoner  shall  receive  the  same 
pay  as  officers  of  corresponding  rank  in  the  country  where 
they  are  detained,  the  amount  to  be  repaid  by  their 
government. 

Art.  18.  Prisoners  of  war  shall  enjoy  every  latitude  for 
the  exercise  of  their  religion  including  attendance  at  their 
own  church  services,  provided  only  they  comply  with 
the  regulations  for  order  and  police  issued  by  the  military 
authority. 

Art.  19.  The  wills  of  prisoners  of  war  are  received  or 
drawn  on  the  same  conditions  as  for  men  of  the  national 
navy. 

The   same    rules   shall   be   observed   regarding   death 
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certificates,  as  well  as  for  the  burial  of  prisoners  of  war, 

due  regard  being  paid  to  their  grade  and  rank. 

Art.  20.  After  the  conclusion  of  peace,  the  repatriation 

of  prisoners  of  war  shall  take  place  as  speedily  as  possible. 

Prisoners  of  war  are  only  subject  to  such  restrictions  aa 
are  deemed  necessary  to  prevent  them  from  escaping  ; 
confinement,  therefore,  as  opposed  to  mere  internment 
should  be  used  as  little  as  possible.  Though  prisoners  may  be 
released  on  parole,  they  camiot  be  compelled  to  give  it. 
If,  therefore,  a  belUgerent  is  forced  by  the  exigencies  of  the 
war  to  release  his  prisoners  and  they  refuse  to  give  their 
parole,  they  are  perfectly  free  to  again  take  part  in  the  war. 
It  should  be  observed  that  shipwrecked  persons  and  sick 
and  wounded  at  sea,  on  the  other  hand,  who  are  taken 
prisoners  and  returned  to  their  own.  country  may  not  serve 
again,  even  though  they  did  not  give  their  parole,  nor  were 
even  asked  to  do  so  {q).  The  distinction  is  presumably  made 
in  order  to  assure  belligerents  that  they  shall  not,  in  return 
for  their  humanity  in  rescuing  such  persons,  be  compelled 
to  either  hamper  themselves  by  their  retention  or  strengthen 
their  opponents  by  their  release.  As  a  rule,  only  com- 
missioned officers  may  give  their  parole,  but  it  may  include 
the  men  under  their  command.  Such  parole  must  not  go 
further  than  a  promise  to  take  no  further  part  in  the  war  in 
progress.  Prisoners  found  conspiring  or  attempting  to  escape, 
or  recaptured  after  breaking  their  parole,  are  to  be  tried  by 
a  court-martial  and  punished  accordingly.  The  penalty  may 
even  be  death.  The  repatriation  of  prisoners,  who  are  serving 
a  sentence  for  punishment  for  offences  committed  during 
their  imprisonment,  may  be  delayed  until  the  sentence  is 
completed.  Prisoners  of  war  may  never  be  put  to  death, 
except  as  a  duly  incurred  penalty  for  an  offence  of  which 
they  have  been  found  guilty  by  a  properly  constituted  court, 
or  if  it  should  be  necessary  to  suppress  a  riot  among  the 
prisoners  or  to  stop  a  man  seen  to  be  escaping  (r). 

Enemy   Officials,   Crews   of  Merchant-Ships,  &c. 
In   addition   to   the   non-combatants   belonging   to   the 

{q)  Hague  Conf.,  1907,  Convention  i,  art.  H,  at  p.  50  above, 
(r)  Ibid.,  Conv.  iv,  art.  23. 
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enemy's  fighting  forces,  any  other  persons  captured  with  them 
such  as  correspondents  or  foreign  officers  acting  as  attaches 
may  be  detained,  and  if  so,  have  the  right  to  be  treated  as 
prisoners  of  war,  provided  they  can  produce  a  certificate 
from  the  naval  authorities  of  the  state  with  whose  forces 
they  were  captured  (s).  It  is  also  permissible  to  capture  and 
keep  as  prisoners  of  war  "  all  persons  who  are  separated 
from  the  mass  of  non-combatants  {i.e.,  the  general  civil 
population)  by  their  importance  in  the  enemy's  state,  or 
by  their  usefulness  to  him  in  his  war  "  (t).  Under  this  heading 
there  are  included  the  sovereign  and  his  family  or  the 
president  of  the  enemy  state,  ministers  and  high  officials 
and  diplomatic  agents  and  civilians  employed  for  example 
as  telegraphists  or  pilots  by  air  or  sea.  It  also  includes  the 
captain,  officers  and  crews  of  enemy  merchant  vessels,  the 
rules  relating  to  whom  are  now  contained  in  Articles  5  to  8 
of  the  eleventh  Hague  Convention  1907. 

Art.  5.  When  an  enemy  merchant-ship  is  captured  by  a 
belligerent,  such  of  its  crew  as  are  subjects  of  a  neutral 
state  are  not  made  prisoners  of  war. 

The  same  rule  applies  in  the  case  of  the  captain  and 
officers,  likewise  subjects  of  a  neutral  state,  if  they  make 
a  formal  promise  in  writing  not  to  serve  in  an  enemy 
vessel  while  the  war  lasts. 

Art.  6.  The  captain,  officers  and  members  of  the  crew, 
when  subjects  of  the  enemy  state,  are  not  made  prisoners 
of  war,  on  condition  that  they  undertake  by  a  formal 
promise  in  writing  not  to  take,  while  hostilities  last,  any 
service  connected  with  the  operations  of  the  war. 

Art.  7.  The  names  of  the  persons  retaining  their  liberty 
under  the  conditions  laid  down  in  Article  5,  paragraph  2, 
and  in  Article  6,  are  notified  by  the  belligerent  captor  to 
the  other  belligerent.  The  latter  is  forbidden  knowingly 
to  employ  the  said  persons. 

Art.  8.  The  provisions  of  the  three  preceding  articles 
do  not  apply  to  ships  taking  part  in  the  hostilities. 
By  this  Convention,  when   an  enemy  merchant-ship  is 

(#)  Ibid.,  art.  13. 

(t)  Hall,  oj).  eif.,  p.  406 
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captured  those  of  the  crew  who  are  neutral  subjects  must 
be  released,  but  those  officers  who  are  neutral  subjects, 
and  both  officers  and  crew  who  are  enemy  subjects,  may  be 
made  prisoners  of  war  unless  they  give  a  written  undertaking, 
the  latter  not  to  take  part  in  any  operations  of  the  war, 
i.e.,  either  by  land  or  sea,  the  former  not  to  serve  in  an  enemy 
vessel  while  the  war  lasts.  This  means  an  enemy  merchant 
vessel  ;  for  as  neutral  subjects  it  is  their  duty,  apart  from 
any  promise,  to  abstain  from  service  in  a  warship  or  any 
other  service  connected  with  warlike  operations.  If,  however, 
the  ship,  in  which  the  captured  persons  were  serving  was  a 
fleet  auxiUary  or  acting  as  such,  as  a  transport  or  collier 
for  the  fleet,  or  resisted  capture,  or  otherwise  took  part  in 
hostilities,  the  officers  and  crew,  whatever  their  nationality, 
are  entitled  to  no  greater  privileges  than  those  of  ordinary 
prisoners  of  war.  The  passengers  in  captured  vessels  cannot 
of  course  be  detained  longer  than  is  necessary  to  get  them 
or  the  ship  into  port,  unless  they  are  members  of  the  enemy's 
fighting  forces  or  fall  under  one  of  those  previously  mentioned 
categories  of  persons  who  are  useful  to  the  enemy  in  war 
operations  or  as  important  servants  of  state. 

Spies. 

Spies  cannot  claim  to  be  treated  as  prisoners  of  war.  As 
has  already  been  stated,  they  are,  if  captured,  liable  to  death 
or  such  other  penalty  as  the  court  trying  them  may  see  fit 
to  inflict.  Articles  29  to  31  of  the  fourth  Hague  Convention, 
so  far  as  they  are  applicable  to  naval  warfare,  lay  down  the 
following  rules  with  regard  to  spies  : 

Art.  29.  An   individual   can  only  be  considered   a  spy 

if,  acting  clandestinely  or  on  false  pretences,  he  obtains 

or  seeks  to  obtain  information  in  the  zone  of  operations  of 

a  belUgerent,  with  the  intention  of  communicating  it  to 

the  hostile  party. 

Art.  30.  A  spy  taken  in  the  act  cannot  be  punished 

without  previous  trial. 

Art.  31.  A  spy,  who,  after  regaining  the  force  (armee) 

to  which  he  belongs,  is  subsequently  captured  by  the 
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enemy,  is  treated  as  a  prisoner  of  war  and  incurs  no 

responsibility  for  his  previous  act  of  espionage. 

So  long  as  a  combatant  is  in  uniform  he  cannot  be  treated 
as  a  spy,  nor  can  civilians  engaged  in  carrying  out  their 
mission  openly,  such  as  carrying  despatches  whether  by 
aircraft  or  otherwise,  or  acting  as  pilots,  even  if  they  are 
doing  so  on  behalf  of  their  country's  enemies  (w).  Similarly 
there  can  be  no  grounds  whatever  for  regarding  as  spies 
combatants  making  use  of  aircraft  to  obtain  information, 
they  are  merely  scouts  ;  nor,  as  did  the  Germans  in  the  war 
of  1870  (v),  civilians  who  are  doing  so,  since  there  can  be  no 
fraud  or  secrecy  in  either  case.  All  such  persons  are  entitled 
to  be  treated  as  prisoners  of  war. 

In  the  British  Navy  the  treatment  of  spies  is  governed  by 
the  Naval  Discipline  Act  (w),  section  6  of  which  lays  down 
that  "  All  spies  for  the  enemy  shall  be  deemed  to  be  persona 
subject  to  this  Act,  and  shall  suffer  death  or  such  other 
punishment  as  is  hereinafter  mentioned."  The  trial,  therefore, 
which  article  30  above  requires,  would  be  before  a  court 
martial. 


(w)  But  British  subjects  so  engaged  would  be  guiltj  of  treason. 
(v)  Hall,  oj).  cit,  p.  540. 

(w)  1866,  29  &  soviet.,  c.   109,  amended  by  Naval  Discipline  Act,  190» 
(9  Edw.  VII.  c.  41). 
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CHAPTER  V 
RIGHTS   AND    DUTIES    OF   NEUTRALS 

What  Constitutes  Neutrality. 

AS  soon  as  the  existence  of  a  state  of  war  is  brought 
to  their  notice,  all  states,  who  are  not  at  war 
with  either  of  the  belHge rents,  become  subject  to  the 
duties  of  neutrahty  and  are  entitled  to  adopt  against  an 
offending  belligerent  all  measures  necessary  to  enable  them 
to  fulfil  those  duties.  The  essence  of  neutrality  is,  as  the 
word  itself  implies,  impartiality  in  abstention  from  helping 
either  party  in  the  war.  What  is  regarded  as  imlawful 
assistance  and  what  mere  legitimate  hospitality  and  trade 
can  best  be  seen  by  considering  in  detail  the  rules  of  neutrality 
laid  down  in  the  thirteenth  Convention  of  the  Hague 
Conference  1907.  They  fall  far  short  in  many  respects  of 
what  Great  Britain,  the  United  States  of  America  and 
Japan,  not  to  mention  several  smaller  states,  regard  as 
being  necessary  for  strict  neutrahty.  But  "  considering 
that  it  is  desirable  that  the  Powers  should  issue  specific 
enactments  regulating  the  consequences  of  the  status  of 
neutrality  whenever  adopted  by  them  ; 

"  Considering  that  there  is  a  recognised  obligation  on 
neutral  Powers  to  apply  to  the  several  belligerents  impartially 
the  rules  adopted  by  them  ;   and 

"  Considering  that  it  is  in  conformity  with  these  ideas 
that  these  rules  should  not,  in  principle,  be  altered  in  the 
course  of  the  war  by  a  neutral  Power,  except  in  a  case  where 
experience  has  shown  the  necessity  for  such  a  change  for  the 
protection  of  the  rights  of  that  Power  "  ;  the  states  repre- 
sented at  the  Conference  agreed  to  the  following  27  articles, 
the  cases  not  covered  by  them  being  left  to  "  the  general 
principles  of  the  law  of  nations  "  (a). 

(a)  Preamble  to  the  Convention. 


62  rights  and  duties  of  neutrals 

Duty  of  Belligerents  to  Respect  Neutral  Territorial 

Waters. 

Art.  1.  Belligerents  are  bound  to  respect  the  sovereign 
rights  of  neutral  Powers  and  to  abstain  in  neutral  terri- 
tory or  neutral  waters,  from  any  act  which  would,  if  know- 
ingly permitted  by  any  Power,  constitute  a  violation  of 
neutrality. 

Art.  2.  Any  act  of  hostility,  including  therein  capture 
and  the  exercise  of  the  right  of  search,  committed  by  belli- 
gerent warships  in  the  territorial  waters  of  a  neutral  Power, 
constitutes  a  violation  of  neutrality  and  is  strictly  for- 
bidden. 

The  territorial  waters  of  a  State  are  its  rivers  and  those 
parts  of  the  seas  around  its  coasts,  over  which,  as  being  neces- 
sary for  defence  and  security  (6) ,  the  State  claims  sovereignty 
and  control  in  the  same  manner  as  over  its  land  territories. 
The  rule  almost  universally  held  (c)  is,  that  all  waters  within 
a  line  draTVTi  three  marine  miles  from  low  water  mark  and 
from  the  entrances  to  bays,  where  they  narrow  to  a  width  of 
not  more  than  six  miles,  are,  together  with  certain  other  bays 
of  greater  entrance  {d)  penetrating  far  into  the  land  of  one 
State,  the  territory  of  that  State.  Within  these  waters  a 
belligerent  commander  must  use  the  utmost  care  to  commit 
no  act  of  hostility.  "  I  am  of  opinion,"  said  Lord  Stowell, 
"  that  no  use  of  a  neutral  territory  for  the  purposes  of  war 
is  to  be  permitted  ;  I  do  not  say  remote  uses,  such  as  pro- 
curing provisions  and  refreshments,  and  acts  of  that  nature, 
which  the  law  of  nations  universally  tolerates  ;  but  that  no 
proximate  acts  of  war  are  in  any  manner  to  be  allowed  to 
originate  on  neutral  grounds  (e)." 

(b)  See  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict.,  ch.  73).  Three 
miles  was  adopted  because  at  that  time  (circa  1700)  that  distance  formed  the 
extreme  range  of  guns. 

(c)  But  Norway  claims  four  miles,  and  Spain  six  ;  Hall,  op.  cif.,  p.  154. 

(</)  e.g.,  the  Bay  of  Concepcion,  IS^ewfoundland,  see  Direct  United  States 
Cable  Co.,  Ltd.,  v.  Anglo-American  Telegraph  Co.,  Ltd.,  2  Appeal  Cases,  394  ; 
Delaware  Bay,  see  below,  p.  89.  And  even  the  Straits  of  Juan  de  Fuca  to 
the  south  of  Vancouver  Island  are  divided  between  the  United  States  of 
America  and  the  British  Empire  by  the  Treaty  of  Washington,  1846,  see 
Annual  Register,  1846,  p.  453. 

(e)  Twee  Gehrceders  (1800),  3  C.  Rob.,  164. 
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A  neutral  State  must  not  itself  take  part  in  any  operations 
of  war,  or  allow  belligerents  to  do  so  in  its  territories  or  to 
make  such  use  of  them  as  amounts  to  converting  them 
into  a  base  of  such  operations  (/).  Belligerents  on  their  part 
must  respect  the  neutrality  of  such  territories.  Actual  fight- 
ing in  neutral  waters  is  obviously  illegal.  If  a  belUgerent 
warship  in  neutral  waters  has  reason  to  fear  an  attack,  she 
should  apply  to  the  local  authorities  for  protection  ;  if  she 
is  attacked  after  doing  so  or  before  having  time  to  do  so,  she 
is  entitled  to  defend  herself,  and  does  not  lose  the  neutral 
protection  by  so  doing.  But  where  she  resorts  to  violence 
hastily  and  without  grave  cause,  she  loses  all  right  to  neutral 
protection  and  the  neutral  state  has  no  claim  against  the 
other  belligerent.  If  the  ship  who  is  in  fact  the  aggressor,  is 
defeated,  she  must  suffer  the  consequences  of  her  own  wrong- 
ful act(gf).  It  is  equally  illegal  to  pursue  into  territorial  waters 
and  there  attack  a  vessel,  which  a  belligerent  has  begun  to 
chase  on  the  high  seas  (h),  or  which  has  escaped  after  a  naval 
action.  The  Japanese  destroyers  were  therefore  acting 
unlawfully  in  attacking  and  carrying  off  the  Russian  des- 
troyer, Reshitelni,  which  had  fled  into  Chifu  harbour  after 
Admiral  Wityeft's  sortie  from  Port  Arthur  in  August  1904  ; 
and  the  Chinese  naval  force  then  in  the  port  would  have 
been  fully  justified  in  repelling  the  attack,  and  indeed  would 
now  be  required  to  do  so  (i).  The  Russian  commander  had 
applied  for  protection  and  his  ship  was  apparently  without 
means  of  defence.  No  reparation  was  made  to  China  (J).  In 
two  cases  arising  out  of  the  American  Civil  War,  on  the 
contrary,  proper  amends  were  made  by  the  offender.  In 
1 864,  the  Federal  warship  Wachusett  cut  out  the  Confederate 
cruiser  Florida  from  Bahia  in  violation  of  Brazilian  neutral- 
ity ;  on  the  appUcation  of  that  power  the  crew  were  released 
and  an  apology  was  made,  but  the  Florida  herself  was  not 

(/)  See  art.  5  below,  p.  68. 

{g)  Aniie  (1818),  3  Wheaton,  435  ;  and  see  the  case  of  the  General  Armstrong 
p.  67,  below. 

(h)  Anna  (1805),  5  C.  Rob,  385  d. 

(i)  By  art.  3,  below. 

(j)  See  the  Times  of  Aug.  12,  15  and  16,  1904.  Some  excuse  is  afforded  to 
the  Japanese  in  this  matter  by  the  weakness  of  China,  who  had  been  quite 
unable  to  prevent  continuous  violation  of  her  neutrality  by  Russia. 
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restored,  having  accidentally  sunk  in  Hampton  Roads  (k). 
Similarly,  the  year  before  on  the  application  of  Great  Britain 
the  Chesapeake  and  her  crew  were  given  up,  having  been 
captured  after  pursuit  by  a  Federal  cruiser  in  Nova  Scotian 
waters  (I). 

Other  acts  of  war  not  necessarily  involving  a  collision 
between  armed  opponents  are  equally  illegal  in  neutral 
waters,  such  as,  besides  the  exercise  of  the  right  of  search 
mentioned  in  Article  2,  the  laying  of  mines  or  the  cutting  of 
submarine  cables,  even  if  they  connect  two  portions  of  enemy 
territory. 

Belligerent  cannot  Complain  op  Violation  of  Neutral 
Territory  by  his  Enemy-. 

As  to  captures  of  merchant-ships  effected  in  violation  of 
neutral  territorial  rights,  as  between  the  captor  and  prize 
they  are  good  and  will  be  upheld  by  the  prize  court,  if  other- 
wise valid.  The  owner  of  the  captured  vessel,  whether 
belligerent  or  neutral,  cannot  be  heard  by  the  court  to  ask 
for  restoration  on  the  ground  of  such  violation.  "  When 
violation  of  neutral  territory  takes  place,  that  country  alone, 
whose  tranquillity  has  been  disturbed,  possesses  the  right  of 
demanding  reparation  for  the  injury  which  she  has  sus- 
tained "  (m).  The  neutral,  therefore,  makes  application  to 
the  prize  court  usually  through  her  consul,  who  cannot  act 
on  his  o^vn  initiative  but  must  be  duly  authorised  by  his 
government  (n),  and  must  prove  the  violation  by  "  clear 
and  unimpeached  evidence"  (o).  The  prize  will  be  released 
not  only  where  such  evidence  shows  the  capture  to  have 
taken  place  within  three  miles  of  any  territory  of  the  neutral, 
even  for  example  uninhabited  mud  flats  in  a  river  delta  (p), 
but  also  where  a  beUigerent  hovers  or  Hes  at  anchor  in 
neutral  waters  and  makes  a  capture  outside  them  by  sending 
out  his  boats.  If  such  a  capture  were  allowed,  "  It  might  as 

(ft)  Dana's  •'  Wheaton,"  note,  209. 
(/)  Dana's  "Wheaton,"  note,  207. 
{m)  Eliza  Ann  and  others  (1813),  1  Dods.,  244. 

{n)  Anne  (1818),  3  Wheaton,  435.     But  a  public  minister  may  make  such 
claim,  being  presumed  to  have  authority  to  do  so. 
(<»)   Vroio  Anna  Catharina  (1803),  5  C.  Rob.,  17. 
{p)  Anna  (1805),  5  C.  Rob.,  373. 
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well  be  said  that  a  ship  lying  in  a  neutral  station  might  fire 
shot  on  a  vessel  lying  out  of  the  neutral  territory  "  (q).  A 
commander  should  therefore  use  every  care  to  avoid  making 
captures  under  conditions  at  all  similar  to  these  cases.  But 
a  capture  is  not  invalidated  by  the  mere  fact  that  the  captor 
sailed  through  neutral  waters  to  effect  it  (r). 

Duty    of    Neutral    to    Prevent    and    Rectify    such 

Violations. 

Art.  3.  When  a  ship  has  been  captured  in  the  territorial 
waters  of  a  neutral  Power,  such  Power  must,  if  the  prize 
is  still  within  its  jurisdiction,  employ  the  means  at  its 
disposal  to  release  the  prize  with  its  officers  and  crew, 
and  to  intern  the  prize  crew. 

If  the  prize  is  not  Avithin  the  jurisdiction  of  the  neutral 
power,  the  captor  Government,  on  the  demand  of  that 
Power,  must  liberate  the  prize  with  its  officers  and  crew. 
If,  therefore,  the  authorities  of  a  neutral  state  apply  to 
a  commander  for  the  restoration  of  a  prize  on  the  ground 
that  she  was  captured  in  violation  of  their  neutrality,  he 
should  at  once  release  the  prize,  if  he  finds  their  complaint 
to  be  well  founded,  and  not  send  her  in  for  adjudication  by 
the  prize  court.  If  he  refuses  to  restore  her,  the  neutral  is 
justified  in  retaking  her  by  force,  and  in  fact  must  by  this 
article  use  all  the  means  at  its  disposal  that  are  necessary  to 
do  so.  The  United  States,  therefore,  in  1793  compelled  the 
French  consul,  M.  Genet,  to  restore  the  Grange,  a  British 
vessel  taken  by  a  French  privateer  in  Delaware  Bay,  it 
being  the  opinion  of  their  Attorney-General  that  it  was 
their  duty  as  neutrals  to  restore  her  to  her  owners  if  she 
came  within  the  jurisdiction  (s). 

When  a  prize  is  taken  in  violation  of  the  neutrality  of 
Great  Britain  and  is  still  within  the  jurisdiction,  or  comes 
within  it,  even  after  condemnation  by  a  belligerent  prize 
court  {t),  its  restoration  can  be  obtained  under  the  Foreign 
Enlistment  Act,  1870  (u),  sec.  14,  which  reads  as  follows  : 

(q)  Twee  Gehroederx  (1800),  3  C.  Rob.,  162, 

(/•)  Twee  Gehroeders  (1801),  3  C.  Rob.,  33r.. 

(.«)  Scott's  "Cases  on  International  Law,"  p.  690  ;  Hall,  op.  cif.,  p.  603. 

(0  See  Hall,  up.  cit.,  p.  622  ;  Westlake,  op.  cit.,  p.  19^. 

(u)  33  &.  34  Vict,  c.  90. 

F 
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"  If  during  the  continuance  of  any  war  in  which  Her 
Majesty  may  be  neutral,  any  ship,  goods  or  merchandise, 
captured  as  prize  of  war  within  the  territorial  jurisdiction 
of  Her  Majesty  in  violation  of  the  neutrality  of  this  realm, 
or  captured  by  any  ship  which  may  have  been  built,  equipped 
commissioned  or  despatched,  or  the  force  of  which  may 
have  been  augmented,  contrary  to  the  provisions  of  this 
Act  (v),  are  brought  within  the  limits  of  H.M.'s  dominions 
by  the  captor,  or  any  agent  of  the  captor,  or  by  any  person 
having  come  into  possession  thereof  with  knowledge  that 
the  same  was  prize  of  war  so  captured  as  aforesaid,  it  shall 
be  lawful  for  the  original  owner  of  such  prize,  or  his  agent, 
or  for  any  person  authorised  in  that  behalf  by  the  Govern- 
ment of  the  foreign  state  to  which  such  owner  belongs,  to 
make  application  to  the  Court  of  Admiralty  for  seizure  and 
detention  of  such  prize,  and  the  court  shall,  on  due  proof 
of  the  facts,  order  such  prize  to  be  restored," 

This  only  applies  to  privately  owned  vessels.  For  no 
proceedings  could  be  taken  if  the  captured  vessel  had  been 
converted  into  a  public  vessel  of  the  capturing  state  {w), 
though  the  court  may  require  proof  that  she  has  been  in 
reality  and  in  proper  form  invested  with  such  a  character  (x). 

Although  the  second  paragraph  of  Article  3  does  not 
impose  upon  the  neutral,  whose  territory  was  violated,  the 
duty  of  applying  to  the  captor  for  restoration  when  the 
prize  is  not  within  the  jurisdiction,  it  is  clearly  the  neutrals' 
duty  to  do  so,  by  instructing  its  consul  to  cause  a  claim  to  be 
put  in  on  its  behalf  in  the  prize  court  proceedings.  Similarly, 
in  the  case  of  any  other  act  of  war,  such  as  the  capture  or 
destruction  of  an  enemy  warship  in  neutral  waters,  reparation 
should  be  demanded  from  the  offending  belligerent  through 
diplomatic  channels.  For  "  a  state  is  supposed  not  to  allow 
open  violations  of  its  territory  to  take  place  without  exacting 
reparation  ;  it  is  therefore  expected  to  demand  such  re- 
paration in  the  interest  of  the  belligerent  who  may  have 

(f)  See  p.  70,  below. 

(w)  See  the  Constitution,  L.  R.  4,  P.  D.  39  ;  the  Parlement  Belgr,  L.  R.  5, 
P.  D.  197  ;  also  American  case,  the  Exchange,  7  Cranch,  116. 

(ar)  V Inrineible  (1816),  1  Wheaton,  257.  An  American  case,  where  pro- 
cedure is  similar  under  their  Neutrality  Act,  1818,  Revised  Statutes,  §  5289. 
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received  injury  at  the  hands  of  his  enemy  within  the  neutral 
jurisdiction  "  (y).  As  we  have  seen  above  (z)  both  Brazil  and 
Great  Britain  successfully  protested  against  the  action  of 
the  United  States  in  the  cases  of  the  Florida  and  Chesapeake. 
But  though  the  offended  neutral  is  entitled  and  indeed 
expected  to  apply  for  reparation,  it  is  not  quite  clear  whether 
a  belligerent  is  entitled  to  claim  compensation  from  that 
neutral  if  he  has  permitted  a  violation  of  his  territory  to  the 
former's  detriment  and  has  not  taken  all  available  steps  to 
obtain  redress  from  the  offending  belligerent.  Probably  he 
is  so  entitled.  For  in  the  case  of  the  General  Armstrong, 
which  was  finally  settled  by  an  arbitral  award  of  the  French 
President  in  1851,  the  neutral,  Portugal,  was  relieved  of 
liability  to  the  United  States  on  the  grounds  that  the  garrison 
at  Fayal  was  very  weak  and  that  the  captain  of  the  privateer 
had  not  applied  at  the  beginning  to  the  neutral,  but  had  used 
force  to  repel  an  improper  aggression  of  which  he  stated 
himself  to  be  the  object  "  (a).  It  would  seem  as  if  otherwise 
compensation  might  have  been  awarded. 

^_  Prize  Courts  in  Neutral  Territory, 

Art.  4.  A  Prize  Court  cannot  be  set  up  by  a  belligerent 
>     on  neutral  territory  or  in  a  vessel  in  neutral  waters. 

If  such  a  court  condemns  any  prizes,  its  sentences  are 
not  binding,  at  any  rate,  on  persons,  who  are  not  subjects 
of  the  belligerent  who  set  up  the  court.  If  a  British  warship 
captures  a  vessel  which  has  been  condemned  by  such  a 
court,  she  will,  if  originally  British,  be  restored  to  the 
original  owner  on  payment  of  salvage  to  the  captors  (6), 

(y)  Hall,  op.  cit.,  p.  62(t.  (z)  Page  63. 

(a)  See  2  Moore's  "  International  Arbitrations,  1071-1132";  Ortolan,  "Dip. 
de  la  Mer,"  ii,  547.  The  facts  of  the  case  were  these.  On  Sept.  2(>th,  1814, 
during  the  war  of  1812,  a  British  squadron  put  into  Fayal  and  there  found 
the  Ameri<an  privateer  the  (General  Armxtrvng.  The  captain  of  the  latter 
prepared  to  deft-nd  himself.  Soon  after  dark  Captain  Lloyd  of  the  Planta genet, 
74,  sent  in  four  boats  professedly  to  find  out  who  the  strange  brig  was.  They 
were  warned  off  by  Captain  Reid  of  the  privateer,  and  then  fired  on.  There- 
upon, at  midnight,  an  attack  was  made  by  eight  boats  from  the  British  ships, 
but  after  desperate  fighting  was  repulsed.  The  next  day  the  wind  enabled 
one  ot  the  ships  to  advance  to  the  attack,  and  further  resistance  being  hope- 
less, the  brig  was  scuttled  and  burned,  the  crew  escaping  to  the  land.  (Laird 
Clowts,  "The  Royal  Navy  :  a  History,"  vol.  vi,  pp.  156-7). 

(b)  Flad  Oyen  (1799),  1  C.  Rob.,  135. 
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and  that  even  though  in  possession  of  a  neutral  who  has 
purchased  her  in  good  faith.  But  in  that  case  the  neutral 
purchaser  would  be  entitled  to  compensation  for  improve- 
ments made  in  the  vessel  during  his  possession  though  not 
for  ordinary  repairs  (c).  If  however  the  vessel  was  originally 
the  property  of  a  neutral,  the  validity  of  her  condemnation 
will  not  be  questioned  and  the  ordinary  prize  law  will 
apply  (d). 

Use  of  Neutral  Territory  as  a  Base  of  Operations. 

Art.  5.  Belligerents  are  forbidden  to  use  neutral  ports 
and  waters  as  a  base  of  naval  operations  against  their 
adversaries,  and  in  particular  to  erect  wireless  telegraphy 
stations  or  any  apparatus  intended  to  serve  as  a  means  of 
communication  with  the  belligerent  forces  on  land  or  sea. 
Nor  may  belligerents  "  make  use  of  any  installation  of  this 
kind  established  by  them  before  the  war  on  the  territory  of 
a   neutral    power   for   purely    military   purposes    and   not 
previously  opened  for  the  service  of    public  messages  "  (e). 
This   had  been   done   in   the  Russo-Japanese  war  by   the 
Russians,  who  had  erected  at  the  Chinese  port  of  Chifu  a 
receiving  station  in  touch  with  Port  Arthur  ;  and  it  was  only 
after  long  delay  this  was  eventually  demolished  by  the  Chinese 
authorities  (/).  Again  it  was  in  obedience  to  the  same  prmciple 
that  Great  Britain  in  1898  refused  the  request  of  the  United 
States  for  permission  to  land  at  Hong  Kong,  for  use  in  their 
war  against  Spain,  a  submarine  cable  from  Manila,  which  was 
then  in  the  military  occupation  of  the  United  States  (g). 
On  the  other  hand  "  a  neutral  Power  is  not  bound  to  forbid 
or  restrict    the    employment,  on  behalf  of  belligerents,  of 
telegraph  or  telephone  cables  or  of  wireless  telegraphy  ap- 
paratus, whether  belonging  to  it  or  to  companies  or  to  private 
individuals  "  {h).    Belligerents    may   therefore  make  use  of 
these  even  for  war  messages,  unless  the  neutral  imposes 

{c)  Kierlighett  (1800),  3  C.  Rob.,  90.  But  where  the  repairs  were  exceptional 
he  was  allowed  half  the  cost ;  Pirseiefance  (1791t),  2  C.  Rob.,  239. 

(d)  Coaviopolile  (1801),  3  C.  Rob.,  333. 

(e)  Hague  Conf.,  19U7,  Con  v.  v,  art.  3  (b). 
(if)  Lawrence,  op.  oit.,  p.  218. 

ig)  Ibid.,  p.  219. 

(A)  Hague  Conf.,  1907,  Conv.  v,  art.  8. 
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restrictions.  If  restrictions  are  imposed,  they  must  be  applied 
impartially,  and  the  neutral  government  must  see  to  it  that 
this  impartiality  is  equally  observed  in  regulations  made 
by  private  owners  of  these  means  of  communication  (t). 

Supplies  of  War  Material  from  Neutral  Sources. 

Art.  6.  The  supply,  in  any  manner,  directly  or  indirectly, 
by  a  neutral  Power  to  a  belligerent  Power,  of  warships, 
ammunition,  or  war  material  of  any  kind  whatever,  is 
forbidden. 

That  is  to  say,  the  neutral  government,  as  contrasted 
with  neutral  subjects,  must  not  afford  such  supplies  to 
belligerents.  Nevertheless  neutral  governments  are  not  bound', 
to  refuse  all  supplies  and  hospitality  to  belligerent  warships,  \ 
provided  they  act  impartially,  nor  are  they  bound  to  restrain 
their  subjects  from  supplying  to  them  anything  they  may 
need  for  the  war  or  even  giving  them  personal  service,  unless 
such  conduct  amounts  to  an  infringement  of  Articles  8  or 
17  to  20  of  this  Convention,  that  is,  amounts  either  to  the 
fitting  out  of  an  illegal  expedition  or  the  supplying  of  warlike 
stores  within  neutral  territory.  But  a  neutral  must  make 
regulations  as  to  the  hospitality  it  will  afford  and  may  make 
them  as  stringent  as  it  pleases,  even  to  the  extent  of  complete 
exclusion  of  the  belligerents  from  its  waters.  The  following 
articles  deal  with  these  matters. 

Art.  7.  A  neutral  Power  is  not  bound  to  prevent  the 
export  or  transit,  on  behalf  of  either  belligerent,  of  arms, 
ammunition,  or,  in  general,  of  anything  which  could  be 
of  use  to  an  army  or  fleet. 

But  such  of  its  subjects  as  engage  in  this  business  are 
left  liable  to  the  penalties  which  the  law  of  contraband 
entitles  a  belligerent  to  exact.  Similarly  a  neutral  Power  does 
not  restrain  its  subjects  from  trying  to  break  a  blockade 
or  engaging  in  unneutral  service  ;  it  leaves  the  offended 
belligerent  to  deal  with  them  in  accordance  with  the  rules 
of  international  law.  The  crew  of  a  neutral  merchant  vessel 
may  not,  like  that  of  a  belligerent  merchant  vessel,  forcibly 
resist  visit  and  search  by  a  properly  commissioned  belligerent 

(i)  Ibid.,  art.  9. 
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ship  {j)  or  attempt  to  rescue  their  vessel  from  a  prize  crew  (k). 
Such  conduct  will  render  their  ship  liable  to  condemnation. 
They  may,  however,  attempt  to  escape  by  flight  (l). 

Art.  8.  A  neutral  Government  is  bound  to  employ  the 
means  at  its  disposal  to  prevent  the  fitting  out  or  arming 
of  any  vessel  within  its  jurisdiction  which  it  has  reason 
to  believe  is  intended  to  cruise  or  engage  in  hostile  opera- 
tions against  a  Power  with  which  that  Government  is  at 
peace.  It  is  also  bound  to  display  the  same  vigilance  to 
prevent  the  departure  from  its  jurisdiction  of  any  vessel 
intended  to  cruise  or  engage  in  hostile  operations,  which 
has  been  adapted  in  whole  or  in  part  within  the  said 
jurisdiction  to  warlike  use. 

When  therefore  the  contraband  sought  to  be  exported  is 
such  a  complete  weapon  of  war  and  such  a  great  addition  to 
the  strength  of  a  belligerent  as  a  fully  equipped  warship  or 
a  vessel  to  any  degree  adapted  for  that  purpose,  the  neutral 
government  must  prevent  its  departure  if  it  has  reason  to 
believe  it  is  destined  for  one  of  the  belligerents.  Warships 
building  to  the  order  of  one  of  the  belligerents  in  neutral 
yards  must  obviously  be  detained,  or  any  which  there  is 
reason  to  believe  is  destined  for  him.  Thus  Great  Britain 
on  the  outbreak  of  the  Spanish  American  war  prevented  the 
departure  of  the  Brazilian  battleships,  Amazonas  and 
Almirante  Abreiv,  which  had  been  sold  to  the  United 
States  (m) .  And  this  applies  equally  to  merchant-ships  which 
are  intended  to  be  converted  into  commerce  destroyers,  such 
as  the  four  liners  sold  to  Russia  in  1904  by  the  Hamburg- 
American  and  North  German  Lloyd  Steamship  Companies  (n), 
and  doubtless  also  to  all  vessels  intended  to  be  used  as  fleet 
auxiliaries.  In  future  a  neutral  government  must  prevent 
such  transactions.  Similarly  belligerents  must  not  use 
neutral  waters  for  the  conversion  of  merchant  ships  into 
warships  or  issue  commissions  of  war  there,  as  was  done  by 
the  French  Minister  in  the  United  States  in  1793. 

ij)  Maria  (1799).  1  C.  Rob.,  340. 
(A)  Dispatch  (1801),  3  C.  Rob.,  278. 

{I)  St.  Juan  Buptista  and  La  Purissima  Concepcion  (1803),  5  C.  Rob.,  33. 
(m)  Higgins,  op.  cit.,  p.  466. 

{71)  Renamed  Don,  Kuban,  Terek,  and  Ural,  and  put  in  the  Russian  Volunteer 
Fleet ;  see  Brassey's  Naval  Annval,  1904. 
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The  duties  imposed  by  this  article  are  fulfilled  by  Great 
Britain  by  means  of  powers  conferred  on  the  Home  Secretary 
by  the  Foreign  Enlistment  Act,  enabling  him  to  order  the 
detention  of  vessels  which  come  within  this  article  (o).  But 
the  owners  can  obtain  the  release  of  the  vessels  by  proving 
to  the  Admiralty  Court  that  their  destination  or  use  is 
innocuous,  or  even,  if  the  Court  consents,  by  givmg  satis- 
factory security  (p).  Any  commissioned  officer  on  full  pay 
in  the  naval  service  of  the  Crown,  subject  nevertheless  to 
special  instructions  from  the  Admiralty  or  his  superior 
officer,  may  seize  any  ship  offending  agamst  this  article  (q). 
Under  this  Act,  colliers  were  prevented  from  sailing  from 
this  country  with  coal  for  the  Russian  Baltic  Fleet  on  its 
way  to  the  Far  East  (r).  This  seems  to  be  in  excess  of  the 
requirements  of  international  law.  Supplying  coal  to  a  bel- 
ligerent fleet  is  clear  contraband  trade  and  the  vessels 
engaged  in  it  are  liable  to  seizure  by  the  ships  of  the  other 
belligerent.  But  as  we  have  seen,  a  neutral  is  under  no 
obligation  to  prevent  such  trade  unless  it  comes  within  this 
article  ;  and  surely,  unless  they  are  sold  to  the  belHgerent 
or  become  so  absorbed  into  his  fleet  as  to  be  continuously 
under  his  orders  and  directions  as  much  as  his  own  fleet 
auxiliaries  (s),  colliers,  from  which  a  fleet  coals  at  sea  are  no 
more  "  engaging  in  hostile  operations,"  than  those  used  for 
that  purpose  in  a  belhgerent  port.  Sailing  for  this  latter 
purpose,  has,  however,  never  been  prohibited  by  a  neutral, 
and  in  the  Franco-Prussian  war  Great  Britain  refused  the 
demand  of  Germany  that  she  should  forbid  the  exportation 
of  coal  to  France,  but  did  prohibit  its  carriage  direct  to  the 
French  fleet  at  sea  (t). 

Regulations  Must  be  Applied  Impartially  by  Neutrals. 
Art.  9.  A  neutral  power  must  apply  impartially  to  the 

(())  33  &  34  Vict.,  c.  90,  sec.  23. 

Ip)  Ihid.  ;  and  see  the  International  (1871),  3  Aspinal,  523. 

{q)  Ibid.,  sec  21  (4). 

(r)  See  Smith  and  Sibley,  "  International  Law,"  p.  444. 

(.v)  For  an  example  of  such  absorption,  see  Burton  v.  Pinkerton  (1867), 
L.  R.  2  Exch.  H40.  Also  the  Gauntlet  (1872),  4  Privy  Council  Cases,  184, 
where  a  tug  had  been  condemned  for  towing  under  charter  a  Russian  vessel 
captured  by  the  French. 

\t)  See  also  below,  p.  76. 
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two  belligerents  the  conditions,  restrictions  or  prohibitions 
issued  by  it  in  regard  to  the  admission  into  its  ports, 
roadsteads  or  territorial  waters,  of  belligerent  warships 
or  of  their  prizes. 

Nevertheless,  a  neutral  Power  may  forbid  a  belligerent 
vessel  which  has  failed  to  conform  to  the  orders  and 
regulations  made  by  it,  or  which  has  violated  neutrality, 
to  enter  its  ports  or  roadsteads. 

Thus  any  neutral  would  be  justified  in  refusing  to  admit 
a  vessel  which,  like  the  Russian  Dmitri  Donskoi  in  1904, 
used,  for  the  totally  different  purpose  of  cruising  about 
overhauling  neutral  shipping,  the  coal  obtained  to  enable 
it  to  reach  a  specified  destination. 

The  articles  wliich  now  follow,  while  in  some  cases  they 
leave  room  for  more  lenient  treatment  of  belHgerents, 
represent  on  the  contrary  in  others  the  minimum  of 
neutral  duties,  and  naval  commanders  must  be  prepared 
to  have  to  conform  to  much  more  stringent  regulations 
in  time  of  war,  amounting  possibly  in  some  cases  to  com  - 
plete  exclusion  from  neutral  territorial  waters.  In  the 
discussions  on  this  and  the  next  article  at  the  Conference 
it  seemed  to  be  the  general  opinion  that  "  a  neutral  state 
could  forbid  even  the  innocent  passage  through  parts  of  its 
territorial  waters  so  far  as  it  was  necessary  to  maintain  its 
neutrality,  but  that  this  prohibition  could  not  extend  to 
straits  uniting  two  open  seas "  (?/).  During  the  Russo- 
Japanese  war  Sweden,  Norway  and  Denmark  closed  their 
ports  to  the  public  vessels  of  both  belligerents,  with  the 
exception  of  hospital  ships.  They  also  as  a  further  protection 
of  their  neutrality  announced  that  mines  had  been  laid  down 
along  their  coasts  {v).  If  this  is  done  in  future  wars  "  the 
neutral  Powers  which  lay  automatic  contact  mines  off  their 
coasts  must  observe  the  same  rules  and  take  the  same 
precautions  as  are  imposed  on  belligerents  (by  this  Conven- 
tion). The  neutral  Power  must  give  notice  to  mariners  in 
advance  of  the  places  where  automatic  contact  mines  have 

(«)  Hifi^tjins,  op.  cit.,  p.  468. 
(v)  Lawrence,  up.  eit.,  p.  13.3. 
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been  laid.  This  notice  must  be  communicated  at  once  to 
tlie  governments  tlirough  the  diplomatic  channel  "  {w). 
Art.  10,  The  neutrality  of  a  Power  is  not  affected  by 

the  mere  passage  through  its  territorial  waters  of  warshipa 

or  prizes  belonging  to  belligerents. 

Art.  1 1 .  A  neutral  Power  may  allow  belligerent  warship* 

to  employ  its  licensed  pilots. 

This  must  mean  only  when  entering  or  leaving  neutral 
waters  and  is  so  limited  in  Great  Britain,  except  in  the  case 
of  vessels  in  distress  (a;).  The  passage  of  belligerent  forces 
over  the  land  of  a  neutral  power  on  the  other  hand  is 
forbidden  {y). 

Length  of  Stay  Allowed  in  Neutral  Ports. 

Art.  12.  In  default  of  other  special  provisions  in  the 
legislation  of  a  neutral  Power,  belligerent  warships  are 
forbidden  to  remain  in  the  ports,  roadsteads  or  territorial 
waters  of  the  said  Power  for  more  than  twenty-four  hours, 
except  in  the  cases  covered  by  the  present  Convention. 

Art.  13.  If  a  Power  which  has  been  informed  of  the 
outbreak  of  hostilities  learns  that  a  warship  of  a  belligerent 
is  in  one  of  its  ports  or  roadsteads,  or  in  its  territorial 
waters,  it  must  notify  the  said  ship  to  depart  within 
twenty-four  hours  or  within  the  time  prescribed  by  the 
local  law. 

Art.  14.  A  belligerent  warship  may  not  prolong  its  stay 
in  a  neutral  port  beyond  the  permissible  time  except  on 
account  of  damage  or  stress  of  weather.  It  must  depart  as 
soon  as  the  cause  of  the  delay  is  at  an  end. 

The  regulations  as  to  the  length  of  time  which  such 
vessels  may  remain  in  neutral  ports,  roadsteads  or  waters 
do  not  apply  to  warships  devoted  exclusively  to  religious 
scientific  or  philanthropic  purposes. 

The  rule  of  not  more  than  twenty-four  hours'  stay  is  laid 
down  for  all  "  waters  subject  to  the  territorial  jurisdiction 
of  the  British    Crown  "  under   the  British  Declaration  of 

(w)  Ha^'ue  Conf.,  1907,  Con  v.  yiii,  art.  4. 

(x)  Oppenheim.  "  International  Law,"  vol.  ii,  §  353. 

(y)  Hague  Conf.,  1907,  Conv.  v,  art.  2. 
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Neutrality  (2),  and  is  also  enforced  by  many  other  States. 
Although  Germany  has  reserved  her  adhesion  to  Articles  12 
and  13  (a),  the  twenty-four  hours'  stay  has  now  become  the 
general  rule,  except  where  a  State  makes  special  regulations 
fixing  some  other  period.  Stress  of  weather  or  the  need  of 
repairs  to  make  her  seaworthy  are  universally  recognised  as 
entitling  a  belligerent  sliip  to  a  longer  stay,  and  the  British 
rule  adds  the  need  of  "  provisions  or  things  necessary  for 
the  subsistence  of  her  crew  "  (6). 

Number  of  Warships  Allowed  in  Neutral  Ports 
Together. 

Art.  15.  In  default  of  other  special  provisions  to  the 
contrary  in  the  legislation  of  a  neutral  Power,  the  maxi- 
mum number  of  warships  of  a  belligerent  which  may  be 
in  one  of  the  ports  or  roadsteads  of  that  Power  simultane- 
ously shall  be  three. 

Art.  16.  When  warships  belonging  to  both  belligerents 
are  present  simultaneously  in  a  neutral  port  or  roadstead, 
a  period  of  not  less  than  twenty-four  hours  must  elapse 
between  the  departure  of  the  ship  belonging  to  one  belli- 
gerent and  the  departure  of  the  ship  belonging  to  the 
other. 

The  order  of  departure  is  determined  by  the  order  of 
arrival,  unless  the  ship  which  arrived  first  is  so  circum- 
stanced that  an  extension  of  its  stay  is  permissible. 

A  belligerent  warship  may  not  leave  a  neutral  port  or 
roadstead  until  twenty-four  hours  after  the  departure  of 
a  merchant-sliip  flying  the  flag  of  its  adversary. 
This  rule  was  contained  in  the  neutrality  regulations  of 
many  States,  and  now  becomes  of  universal  application. 

Amount  of   Repairs   Allowed. 

Art.  17.  In  neutral  ports  and  roadsteads  belligerent 
warships  may  only  carr^'  out  such  repairs  as  are  absolu- 
tely necessary  to  render  them  seaworthy,  and  may  not 

{z)  Loudon  Gazette  Extraordinary,  Feb.  11,  1904. 

(a)  Higpins,  op.  cit.,  p.  SJ}?. 

ib)  London  Gazette  Extra.,  Feb.  11,  1904. 
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add  in  any  manner  whatsoever  to  their  fighting  force.  The 
local  authorities  of  the  neutral  Power  shall  decide  what 
repairs  are  necessary,  and  these  must  be  carried  out  with 
the  least  possible  delay. 

This  does  not  prohibit  repairs  being  done  in  territorial 
waters  other  than  ports  and  roadsteads,  nor  does  it  dis- 
tinguish between  damage  caused  in  action  and  ordinary 
breakdowns  or  damage  by  the  sea.  But  though  a  belligerent 
vessel  may  not  do  more  than  make  herself  seaworthy,  there 
is  nothing  in  this  article  to  prevent  a  neutral  from  saying 
that  she  must  do  still  less  and  repair  no  damage  received  in 
action.  The  belUgerent  will  then  be  faced  with  the  alternative 
of  putting  to  sea  as  she  is  or  being  interned  for  the  remain- 
der of  the  war. 

Amount    of    Revictualling    Allowed. 

Art.  18.  Belligerent  warships  may  not  make  use  of 
neutral  ports,  roadsteads  and  territorial  waters  for  re- 
plenishing or  increasing  their  supplies  of  war  material 
or  their  armament,  or  for  completing  their  crews. 

Art.  19.  Belligerent  warships  may  only  revictual  in 
neutral  ports  or  roadsteads  to  bring  up  their  supplies  to 
the  peace  standard. 

Similarly  these  vessels  may  only  ship  sufficient  fuel 
to  enable  them  to  reach  the  nearest  port  of  their  own 
country.  They  may,  nevertheless,  fill  up  their  bunkers 
built  to  carry  fuel,  when  in  neutral  countries  which  have 
adopted  this  method  of  determining  the  amount  of  fuel 
to  be  supplied. 

If  in  accordance  with  the  law  of  the  neutral  Power 
the  ships  are  only  supplied  with  coal  twenty-four  hours 
after  their  arrival,  the  permissible  duration  of  their  stay 
is  extended  by  twenty-four  hours. 

Art.  20.  Belligerent  warships  which  have  shipped  fuel 
in  a  port  of  a  neutral  Power  may  not  mthin  the  succeeding 
three  months  replenish  their  supply  in  a  port  of  the  same 
Power. 

Articles  18  and  20  apply  universally  the  rules  maintained 
by  Great  Britain  and  some  other  countries,  but  Grermany 
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has  refused  her  adhesion  to  the  latter.  On  the  other  hand, 
Great  Britain  and  Japan  both  reserved  their  adhesion  to 
article  19  as  a  protest  against  the  laxity  permitted  by  the 
second  paragraph  m  the  suppljning  of  fuel  to  a  belligerent 
warship  (c).  By  rule  3  of  the  British  regulations  of  1904 
only  "  so  much  coal  as  may  be  sufficient  to  carry  such  [a] 
vessel  to  the  nearest  port  of  her  own  country  or  some  nearer 
named  neutral  destination  "(d)  is  to  be  supplied.  And  this 
is  undoubtedly  the  proper  course  to  take  ;  for  "  to  permit 
more  to  be  obtained  than  can,  in  a  reasonably  liberal  sense 
of  the  word,  be  called  necessary  for  reaching  a  place  of 
safety,  is  to  provide  the  belligerent  with  means  of  aggressive 
action  ;  and  consequently  to  violate  the  essential  principles 
of  neutraUty  "  (e).  And  in  accordance  with  these  principles, 
therefore,  owing  to  the  voyage  of  the  Russian  Baltic  fleet 
to  the  Far  East,  Great  Britain  in  August  1904  laid  down  that, 
as  her  regulations  were  not  intended  to  enable  "  belligerent 
ships  of  war  to  utihse  neutral  ports  directly  for  the  purpose 
of  hostile  operations,"  the  rule  as  to  the  supply  of  coals 
"  shall  not  be  understood  as  having  any  application  to  the 
case  of  a  belligerent  fleet  proceeding  either  to  the  seat  of  war, 
or  to  any  position  or  positions  on  the  Ime  of  route,  with  the 
object  of  intercepting  neutral  ships  on  suspicion  of  carrying 
contraband  of  war  ;  and  that  such  fleets  shall  not  be 
permitted  to  make  use  in  any  way  of  any  port,  roadstead  or 
waters  subject  to  the  jurisdiction  of  H.M.  for  the  purpose  of 
coaling,  either  directly  from  the  shore  or  from  colliers 
accompanjdng  such  fleet,  whether  vessels  of  such  fleet  present 
themselves  to  such  port  or  roadstead  or  within  the  said 
waters  at  the  same  time  or  successively  ;  and  that  the  same 
practice  shall  be  pursued  with  reference  to  single  belligerent 
ships  of  war  proceeding  for  the  purpose  of  belligerent 
operations  as  above  defined  ;  provided  that  this  is  not  to 
be  applied  to  the  case  of  vessels  putting  in  on  account  of 
actual  distress  at  sea  "  (/). 

Belligerent  commanders  may  expect  to  find  similar  rules 

{c)  For  reservations,  see  Higgrins,  op.  cit.,  p.  637. 

(d)  London  Gazette  Extra.,  Feb.  11,  1904. 

(e)  Hall,  op.  cit.,  p.  606. 

(/)  Pari.  Papers.  Russia  No.  1  (1905),  p.  15. 
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as  to  coaling  applied  in  future  by  many  states.  If  they  take 
in  coal  to  go  to  a  specified  destination  they  must  use  it  for 
that  purpose,  but  could  not  be  regarded  as  breaking  faith 
if  they  attacked  or  captured  such  vessels  as  they  fell  in  with 
while  bona  lide  proceeding  to  that  destination  (g) ;  still  less 
if  driven  out  of  their  course  by  being  themselves  attacked  or 
chased. 

Bringing  Prizes  into  Neutral  Ports. 
Art.  21.  A  prize  may  only  be  brought  into  neutral  port 

on  account  of  unseaworthiness,  stress  of  weather,  or  want 

of  fuel  or  provisions. 

It   must   leave   as   soon    as   the   circumstances   which 

justified  its  entry  are  at  an  end.  If  it  does  not,  the  neutral 

Power  must  order  it  to  leave  at  once  ;    should  it  fail  to 

obey,  the  neutral  Power  must  employ  the  means  at  its 

disposal  to  release  it  with  its  officers  and  crew  and  to 

intern  the  prize  crew. 

Art.  22.  A  neutral  power  must,  similarly,  release  a  prize 

brought  into  one  of  its  ports  under  circumstances  other 

than  those  referred  to  in  Article  21. 

Art.  23.  A  neutral  Power  may  allow  prizes  to  enter  its 

ports   and   roadsteads,    whether   under   convoy   or   not, 

when  they  are  brought  there  to  be  sequestrated  pending 

the  decision  of  a  prize  court.  It  may  have  the  prize  taken 

to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  warship,  the  prize  crew 

may  go  on  board  the  convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are 

left  at  liberty. 

The  correct  attitude  in  the  matter  of  prizes  is  contained 
LQ  article  21  and  22,  but  article  23  has  introduced  an  excep- 
tion to  the  two  former  which  vitiates  their  utility  almost 
completely.  It  is  true  it  does  not  compel  neutrals  to  admit 
prizes  to  their  ports  to  await  condemnation,  and  many 
states  refuse  to  do  so.  But  the  failure  to  prohibit  the  practice 
makes  its  enforcement  by  a  weak  neutral  a  more  difficult 

((f)  But  Westlake  considered  such  conduct  illegal,  as  making  the  neutral 
port  a  base  of  operations  (op.  rit.,  p.  211).  But  surely  an  origfinal  offensive 
intention  and  continued  use  are  neceesary  to  make  a  place  a  base  of  operations. 
See  Hal],  oj).  cit.,  p.  (01. 
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task.  Great  Britain  and  Japan  have  refused  their  consent 
to  this  article  {h),  and  they  together  with  several  other  states 
prohibit  the  entry  of  prizes  into  their  ports  except  under  the 
circumstances  mentioned  in  article  21  (i).  Belligerents  must 
be  prepared  to  have  to  take  any  prizes  they  may  seize  into  a 
port  of  their  own  country,  or  that  of  an  alKed  belligerent. 
Captures  made  by  British  ships  should  always  be  brought 
into  British  ports  unless  they  are  too  unseaworthy  to  make 
the  voyage,  when  they  should  be  taken  to  the  nearest 
neutral  port  that  will  admit  them  {j). 

Rights  of  Neutrals  to  Enforce  their  Regulations. 

Art.  24.  If  notwithstanding  the  notification  of  the 
neutral  Power,  a  beUigerent  ship  of  war  does  not  leave  a 
port  where  it  is  not  entitled  to  remain,  the  neutral  Power 
is  entitled  to  take  such  measures  as  it  considers  necessary 
to  render  the  ship  incapable  of  putting  to  sea,  so  long  as 
the  war  lasts  and  the  commanding  officer  of  the  ship  must 
facilitate  the  execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power, 
the  officers  and  crew  are  hkewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the 
ship  or  kept  either  on  another  vessel  or  on  land,  and  may 
be  subjected  to  the  measures  of  restriction  which  it  may 
appear  necessary  to  impose  upon  them.  A  sufficient  number 
of  men  must,  however,  be  always  left  on  board  for  looking 
after  the  vessel. 

The  officers  may  be  left  at  Uberty  on  giving  their  word 
not  to  quit  the  neutral  territory  without  permission. 

Art.  25.  A  neutral  Power  is  bound  to  exercise  such 
vigilance  as  the  means  at  its  disposal  permit  to  prevent 
any  violation  of  the  provisions  of  the  above  Articles 
occurring  in  its  ports  or  roadsteads  or  in  its  waters. 

Art.  26.  The  exercise  by  a  neutral  Power  of  the 
rights  laid  down  in  the  present  Convention  can  never  be 

(//)  Hig^ins,  oj).  cit.,  p.  537. 

(i)  Other  states  are  Italy,  Belgium,  Holland  and  Denmark,  and  probably 
Norway,  Portugal,  Spain,  Sweden  and  the  United  States.     See  Westlake,  op. 
cit.  p.  214,  and  Higgins,  p.  479. 

(_;■)  See  below,  pp.  120  et  seq. 
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considered  as  an  unfriendly  act  by  either  belligerent  who 
has  accepted   the  Articles  relating  thereto. 

Art.  27.  The  Contracting  Powers  shall  commimicato 
to  each  other  in  due  course  all  laws,  proclamations  and 
other  enactments  regulating  in  their  respective  countries 
the  status  of  belligerent  warships  in  their  ports  and 
waters,  by  means  of  a  communication  addressed  to  the 
Government  of  the  Netherlands,  and  forwarded  immedi- 
ately by  that  Government  to  the  other  Contracting  Powers. 

Neutrality    of    the    Suez    and    Panama    Canals. 

The  special  position  of  these  two  important  artificial 
waterways  can  best  be  considered  here.  The  Suez  Canal 
is  regulated  by  a  Convention  signed  at  Constantinople 
by  the  chief  European  Powers  in  1888  (k),  which  may  be 
briefly  summarised  as  follows  :  The  Canal  is  to  be  open 
always  in  peace  and  war  to  the  ships  of  commerce  and  war 
of  all  nations  without  distinction  and  no  matter  what 
nations  are  at  war.  The  Signatories  undertake  to  do  nothing 
to  restrict  the  free  use  of  the  canal  in  peace  or  war.  It  is 
never  to  be  blockaded  ;  its  property  is  to  be  respected  and 
no  act  of  hostilities  may  take  place  within  it  or  within  three 
miles  of  its  ports  of  access.  Belligerent  warships  shall  be 
passed  through  it  as  quickly  as  possible  ;  their  stay  is  limited 
to  twenty-four  hours,  except  in  unavoidable  cases,  and  their 
revictualling  to  the  barest  necessities.  An  interval  of  twenty- 
four  hours  is  required  between  the  departure  of  a  warship 
of  one  belligerent  and  that  of  an  enemy  warship.  Prizes  are 
subject  to  the  same  rules  as  warships  ;  they  cannot  be 
passed  through  merely  under  the  escort  of  a  warship  of 
the  captors,  but  must  be  manned  by  a  prize  crew. 

The  Panama  Canal  is  governed  by  the  Hay-Pauncefote 
Treaty  made  between  Great  Britain  and  the  United  States 
of  America  in  1901.  The  Canal  is  permanently  neutralised 
and  that  status  is  maintained  by  the  United  States  agreeing 
in  Art.  3  to  a  series  of  rules  "  substantially  as  embodied  in 
the  Convention  of  Constantinople  "  which  we  have  just 
summarised  (l). 

(k)  state  Papers,  vol.  79,  p.  19. 
(I)  Ibid.,  vol.  94,  p.  46. 
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CHAPTER  VI 
BLOCKADE 

Rights  of  Belligerents  against  Neutral  Commerce. 

IN  the  last  chapter  the  rights  and  duties  of  neutral 
governments  were  discussed.  We  now  have  to 
consider  certain  rights  which  the  existence  of  war 
confers  upon  belligerents  as  against  neutral  individuals. 
As  has  already  been  shown,  except  in  certain  matters 
Bpecially  within  its  control,  a  neutral  government  is  not 
bound  to  prevent  its  subjects  from  giving  help  to,  or  carrying 
on  trade  even  in  articles  of  use  solely  in  war  with,  either 
belligerent.  But  a  belligerent,  for  the  purpose  of  bringing 
the  national  life  of  his  enemy  to  a  standstill,  not  only  has 
the  right  to  capture  enemy  private  property  at  sea,  but 
also  against  the  sea-borne  property  of  neutrals  has  certain 
rights  conferred  upon  him  by  what  are  known  as  the  rules 
of  blockade  and  contraband.  These  rights  are  founded, 
"  not  on  any  general  unlimited  right  to  cripple  the  enemy's 
commerce  with  neutrals  by  all  means  effectual  for  that 
purpose  ;  for  it  is  admitted  on  all  hands  that  a  neutral  has 
a  right  to  carry  on  with  each  of  two  belligerents  during  war 
all  the  trade  that  was  open  to  him  in  times  of  peace,  subject 
to  the  exceptions  of  trade  in  contraband  goods  and  trade  with 
blockaded  ports.  Both  these  exceptions  seem  founded  on 
the  same  reason,  namely,  that  a  neutral  has  no  right  to 
interfere  with  the  military  operations  of  a  belhgerent  either 
by  supplying  his  enemy  with  materials  of  war,  of  by  hold- 
ing intercourse  with  a  place  which  he  has  besieged  or 
blockaded  "  (a). 

It  is,  however,  left  to  the  belligerent  to  exact  the  penalties 
which  international  law  permits  for  the  infringement  of  these 
rules.   For  while  a  neutral  government  will  not  undertake, 

(a)  Franclsha  (1855),  10  Moore,  50. 
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and  cannot  be  required,  to  prevent  its  subjects  from 
blockade-running  or  contraband  trading,  it  must  not  interfere 
to  protect  tliem  from  the  consequences  which  will  follow  if 
they  are  captured  by  the  injured  belligerent.  To  obtain  the 
mihtary  advantage  afforded  imder  these  rules  a  belligerent 
must  be  strong  enough  to  enforce  them  himself  ;  and  so 
long  as  he  does  so  in  strict  accordance  with  the  law,  neutral 
governments  will  acquiesce.  First  then  as  to  the  law  of 
blockade. 

What  Constitutes  Blockade. 

Blockade  consists  in  the  prevention  by  a  belligerent  of 
access  to  the  territory  of  his  enemy  or  to  a  place  which  is  in 
his  occupation.  It  must  not  extend  to  neutral  territory,  no 
matter  how  useful  to  the  enemy  the  keeping  open  of  neutral 
channels  of  commmiication  may  be.  Thus  in  the  American 
Civil  War,  during  the  blockade  of  the  coast  of  the  Confederate 
states  by  the  Federals,  neutral  vessels  could  not  be  prevented 
from  trading  up  the  Rio  Grande  which  divides  Mexico  from 
Texas,  provided  their  destination  was  to  the  neutral  side  of 
the  river.  Their  duty  to  keep  as  clear  as  possible  of  the 
blockading  squadron's  area  of  operations  and  avoid  all  other 
suspicious  conduct  was,  however,  enforced  with  the  greatest 
strictness  (6). 

Blockade  must  be  Effective. 

"  Blockades,  in  order  to  be  binding,  must  be  effective  ; 
that  is  to  say,  maintained  by  a  force  sufficient  really  to 
prevent  access  to  the  enemy's  coast"  (c).  And  moreover  the 
blockading  force  must  use  its  best  endeavours  to  prevent 
such  access.  Thus  where  a  vessel  was  captured  by  a  cruiser 
not  belonging  to  the  blockading  squadron  but  it  was  shown 
that  the  latter  had  been  very  slack  in  maintainmg  the 
blockade,  the  court  refused  to  condemn  her  for  breaking  out. 
For  it  was  said  "  if  the  ships  stationed  on  the  spot  to  keep  up 
the  blockade  will  not  use  their  force  for  that  purpose  it  is 
impossible  for  a  court  of  justice  to  say  there  was  a  blockade 
actually  existing  at  that  time,  to  bind  this  vessel  "  {d). 

(b)  Dashing  Wave  (1866),  T)  Wallace,  170  ;   Vidant,  ibid.,  178. 

(c)  Declaration  of  Paris  IS.iG,  art.  4. 

(d)  Juffrow  Maria  Schroeder  (1800),  3  0.  Kob.,  156. 
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The  question  whether  a  blockade  is  effective  is  merely  a 
question  of  fact.  The  number  and  position  of  the  ships  is 
immaterial,  provided  they  are  sufficiently  numerous  and  so 
stationed  as  to  make  highly  probable  the  capture  of  any  vessel 
which  attempts  to  break  the  blockade.  In  the  Crimean  war  one 
vessel  stationed  at  the  mouth  of  the  Gulf  of  Riga,  where  the 
navigable  channel  was  only  three  miles  wide,  was  held  to  be 
sufficient  to  blockade  all  the  ports  in  the  gulf  {dd).  And  in  the 
Russo-Japanese  war  the  blockade  of  Port  Arthur  was  effect- 
ively maintained  by  the  Japanese  squadron  cruising  for  the 
most  part  some  twenty  miles  or  more  off  the  Liao-tung 
peninsular.  The  numbers  and  dispositions  necessary  must 
vary  in  each  case  and  are  for  the  officer  commanding  opera- 
tions to  decide.  Moreover,  where  there  is  no  evidence  to 
the  contrary,  the  prize  court  will  accept  the  statement  of 
the  officer  commanding  the  blockading  squadron  that  his 
force  was  sufficient  to  maintain  (e) ,  and  did  properly  main- 
tain (/),  the  blockade.  And  the  fact  that  some  vessels  are 
successful  in  breaking  in  or  out  without  interference  is  no 
proof  that  the  blockade  as  a  whole  is  not  effective.  It  is 
not  expected  that  every  vessel  can  be  stopped  without 
exception.  The  possession  by  the  blockading  belligerent  of 
batteries  on  shore  commanding  the  approaches  to  the  place 
blockaded  is  to  be  considered  in  reckoning  the  adequacy  of 
the  forces  employed  {g).  Mines,  however,  must  never  be  used 
for  the  purpose  of  maintaining  a  general  commercial  blockade, 
and  excluding  merchant  vessels.  But  their  employment 
outside  naval  bases  in  order  to  prevent  the  movements  of 
the  enemy's  warships,  as  by  the  Japanese  at  Port  Arthur, 
is  quite  legitimate  (h). 

Termination  of  Blockade. 

A  blockade  is  not  regarded  as  raised  if  the  blockading 
squadron  is  temporarily  withdrawn  in  consequence  of  stress 
of  weather,  and  a  vessel,  which  attempts  to  take  advantage 

{dd)  Franciska  185.5,  10  Moore,  37. 

(e)  Nancy  (1809),  1  Acton,  63. 

(/')  Franciska,  op.  cit. 

(g)  Circassian  (1864),  2  Wallace,  149. 

(A)  Hague  Conf.,  1907,  Conv.  viii ;  see  above,  p.  27 
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of  such  withdrawal  to  enter  (t)  or  leave  {j)  the  blockaded  port, 
is  liable  to  condemnation.  But  if  the  blockading  squadron 
is  driven  off  by  the  enemy  or  is  for  other  reasons  withdrawn, 
the  blockade  is  at  an  end.  Its  renewal  even  after  a  short 
absence  of  this  nature  is  an  entirely  fresh  operation.  "  In 
such  a  case  the  neutral  merchant  is  not  bound  to  foresee  or 
to  conjecture  that  the  blockade  will  be  resumed  ;  and 
therefore  if  it  is  to  be  renewed,  it  must  proceed  de  novo, 
by  the  usual  course,  and  without  reference  to  the  former 
state  of  facts,  which  has  been  so  effectually  interrupted  "  {k). 
A  blockade  is  also  brought  to  an  end  by  a  declaration  to 
that  effect  by  the  officer  commanding  the  blockading  forces, 
or  by  the  occupation  of  the  place  by  the  forces  of  the 
blockading  Power. 

Blockade  must  be  Impartial. 

A  blockade,  moreover,  must  be  applied  impartially  to  the 
ships  of  all  nations.  Just  as  a  blockade  is  deemed  not  to 
exist  if  it  is  so  ineffectively  maintained  that  a  large  propor- 
tion of  the  blockade-runners  succeed  in  getting  in  or  out, 
so  the  granting  of  permission  to  some  to  enter  or  leave  and 
not  to  others  invalidates  the  blockade.  "  For  what  is  a  block- 
ade, but  a  uniform  universal  exclusion  of  all  vessels  not 
privileged  by  law  ?  If  some  are  permitted  to  pass,  others  will 
have  a  right  to  infer  that  the  blockade  is  raised  "  (I).  Thus 
the  rights  granted  by  the  two  belligerent  parties  in  the 
Crimean  War  to  certain  classes  of  their  own  vessels  to  enter 
or  leave  Russian  ports  in  the  Baltic  was  held  to  have  had 
this  effect  in  regard  to  the  blockade  of  those  ports,  and 
neutrals  were  relieved  of  all  liability  to  condemnation. 

To  this  rule  there  are  certain  exceptions,  and  permission 
granted  in  particular  cases  and  on  special  grounds  will  not 
invalidate  a  blockade.  Thus  the  officer  commanding  a  block- 
ading squadron  might  give  special  permission  to  a  neutral 
warship  to  enter  or  leave  the  blockaded  place,  or  to  a  merchant 
vessel  in  distress  from  want  of  provisions  or  from  breakdowns 

(i)  Columbia  (1799),  1  C.  Rob..  154. 
(;■)  Frederwk  Molke  (1798),  1  C.  Rob.,  86. 
(k)  Hoffnung  (1805),  6  C.  Rob..  117. 
(I)  Holla  (1807),  6  C.  Rob.,  372. 
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of  such  a  nature  as  to  prevent  her  proceeding  elsewhere.  So 
too  the  exercise  of  the  rights  usually  conferred  on  the  out- 
break of  war  by  granting  days  of  grace  to  enemy  vessels 
within  which  they  may  complete  their  business  and  depart 
without  liability  to  capture  would  probably  be  permissible. 
"  No  doubt,  ships  of  one  belligerent  at  the  outbreak  of  war 
found  in  the  ports  of  another,  into  which  they  have  entered 
for  peaceful  purposes  with  the  expectation  of  the  continuance 
of  peace,  form  an  exceptional  class  which  has  a  strong  claim 
to  an  indulgent  exercise  of  the  right  of  capture  ;  an  express 
permission  to  such  ships  to  enter  their  port  of  destination, 
though  blockaded  might,  perhaps,  not  effect  the  validity  of 
the  blockade.  Such  a  case  is  very  distinguishable  from 
one  where  a  belligerent,  with  a  view  to  the  interests  of  his 
own  commerce,  permits  enemies'  ships  to  bring  to  him  cargoes 
from  their  own  ports,  though  he  at  the  same  time  insists 
on  a  blockade  of  such  ports  against  neutrals  "  (m).  In  other 
words,  special  vessels  under  special  circumstances  may  be 
given  permission  to  enter  or  leave,  but  there  must  be  no 
general  discrimination  to  the  detriment  of  neutrals  as  against 
belligerents,  or  of  one  neutral  as  against  others.  But  it  cannot 
be  regarded  as  such  an  act  of  partiality  as  to  invalidate  a 
blockade  if  owing  to  the  number  of  blockade-runners  a 
commander  finds  himself  only  able  to  seize  some,  and  merely 
turns  back  the  remainder  (n). 

Must  be  Declared  and  Notified. 

A  blockade  then  must  be  effective  and  impartial.  In  addi- 
tion its  establishment  should  be  formally  declared  and 
notified.  It  is  an  act  of  the  belligerent  government  and 
strictly  may  only  be  declared  by  it  or  by  a  naval  officer 
acting  under  its  instructions  (o).  But  an  officer  who  declares, 
and  as  a  fact  establishes,  an  effective  blockade  is  presumed 
to  have  the  authority  of  his  government  to  do  so.  Even  if  he 
has  not  such  authority,  subsequent  approval  by  his  govern- 
ment ^viU  act  as  a  ratification  of  his  conduct  and  dates  back 

(m)  FraTiciska  (1855),  10  Moore,  56. 

(71)    Rdla  (1807),  6  C.  Rob.,  374, 

(o)    Henrick  4'  Maria  (1799),  1  C.  Rob.,  146. 
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to  the  time  of  the  commencement  of  the  blockade  [p).  As 
soon  as  the  belHgerent  government  estabUshes  a  blockade 
or  adopts  and  approves  one  begun  without  orders  by  a  naval 
officer,  it  must  notify  neutral  governments  through  the  usual 
diplomatic  ciiannels,  giving  the  date  of  commencement 
and  the  area  blockaded,  in  order  that  the  latter  may  inform 
their  siibjects.  So  in  the  London  Gazette,  May  3 1st,  1904, 
there  appeared  the  following  notice,  dated  May  28th  : 

"  His  Majesty's  Principal  Secretary  of  State  for  Foreign 
Affairs  has  received  a  notification,  to  the  following  effect, 
from  the  Japanese  Minister  in  London  : 

"  By  command  of  the  Imperial  Japanese  Government, 
Admiral  Togo  has  declared  that  on  the  26th  inst.  the  entire 
coast  of  the  Liao-tung  Peninsular,  lying  south  of  a  straight 
line  drawn  between  Pitsewo  and  Pulan-tien,  was  effectively 
blockaded  by  the  Imperial  naval  forces,  and  that  the  blockade 
will  continue  to  be  maintained  in  an  effective  state." 

Duties  of  Officer  Establishing  a  Blockade. 

The  first  duty,  therefore,  of  a  naval  officer  on  establishing 
an  effective  blockade,  whether  on  his  own  initiative  or  in 
obedience  to  instructions,  is  to  draw  up  a  declaration,  giving 
the  area  under  blockade  and  the  date  of  commencement. 
This  should  be  sent  direct  to  the  ministers  of  his  country 
resident  in  those  neutral  countries  which  are  near  to  the 
blockaded  area  and  also  to  the  home  government  for  com- 
munication to  other  neutrals.  This  was  the  procedure  adopted 
by  Admiral  Napier  in  the  Crimean  War  (q)  and  followed  as 
we  have  seen  by  the  Japanese  admiral.  It  is  also  his  duty  to 
immediately  take  all  possible  steps  to  make  a  similar  noti- 
fication to  the  authorities  and  foreign  consuls  resident  in 
the  blockaded  area.  The  notification  in  this  case  should  in 
addition  specify  the  time  within  which  neutral  vessels  then 
in  the  port  may  depart,  either  with  or  without  loading  their 

(p)  Bnlla,  ibid. 

{q)  The  procedure  wavS  correct,  but  the  information,  that  "Her  Britannic 
Majesty's  fleet  will  sail  this  day  for  the  Gulf  of  Finland,  to  place  in  a  state  of 
blockade  the  whole  of  the  Russian  ports  in  the  Baltic  and  in  the  Gulfs  of  Fin- 
land and  Bothnia,"  was  useless  for  the  purpose  of  an  effective  notification.  It 
gave  a  grreater  area  than  was  actually  blockaded  and  grave  no  date  of  commence- 
ment.    See  the  Franciska  (185.">),  Id  Moore,  61. 
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cargoes.  Both  these  notifications  must  correspond  strictly 
with  the  actual  effectiveness  of  the  blockade  both  as  to  area 
and  time  of  commencement.  For  if  a  more  extensive  blockade 
is  announced  than  is  effectively  maintained,  the  whole 
blockade,  even  where  it  is  effective,  is  invahd  to  effect  the 
condemnation  of  captured  vessels  (r).  These  same  rules  apply 
where  a  blockade  is  extended,  or  renewed  after  it  has  been 
raised  (s).  And  where  the  belUgerent  voluntarily  brings  to  an 
end,  or  reduces  the  extent  of,  a  blockade  thus  notified, 
neutral  governments  should  be  informed  to  that  effect  in  a 
simOar  manner  {t). 

A  belligerent  commander,  having  duly  estabhshed  an 
effective  blockade  and  having  sent  out  the  proper  notifica- 
tions should  then  cause  all  vessels  approaching  or  leaving 
the  blockaded  coast  to  be  visited.  Everj^  vessel  thereupon 
being  found  to  be  ignorant  of  the  blockade  must  be  turned 
back  and  have  a  warning  of  the  blockade,  together  with 
the  date  and  her  geographical  position,  entered  in  her  log, 
as  evidence  that  she  has  been  warned.  She  will  then  be 
liable  to  seizure  if  she  either  at  that  time  or  subsequently 
attempts  to  enter,  or  if  she  hovers  about  in  the  vicinity  of, 
the  blockaded  port  {u).  Vessels  found  to  be  aware  of  the 
blockade  should  be  seized  and  sent  in  for  condemnation. 
Knowledge  by  the  master  of  the  vessel  is  enough  ;  as  he  is 
the  agent  of  the  owners,  his  knowledge  infects  them  {v). 
Knowledge  may  be  actual  or  under  some  circumstances  will 
be  presumed  {w). 

Liability   to   Capture   Dependent   on   Knowledge  of 

Blockade, 

The  liability  of  a  neutral  vessel  to  capture  for  breach  of 
blockade  is  contingent  on  her  knowledge  actual  or  pre- 

(r)  Betsey  (1798),  1  C.  Rob.,  93  ;  Henrici  S(  Maria  (1799),  1  C.  Rob.,  146. 

(s)  Hoffnung  (1805),  6  C.  Rob.,  112. 

{t)   Vrow  Johanna  (1799),  2  C.  Rob.,  109. 
(w)  Apollo  (1804),  5  C.  Rob.,  286. 

(t)  Columbia  (1799),  1  C.  Rob.,  154. 

(w)  "  Under  modern  circumstances,  where  information  is  conveyed  over  the 
civilised  world  by  newspapers  and  the  electric  telegraph  ....  it  is  hardly 
possible  that  there  should  be  an  ig'norance  of  the  existence  of  an  established 
blockade."  Maine,  "Inter.  Law,"  p.  108.  If  this  was  so  in  1887,  how  much 
stronger  a  presumption  of  knowledge  there  must  be  to-day. 
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sumptive  of  the  blockade.  Such  knowledge  will  be  presumed 
in  all  cases  of  an  attempt  to  break  outwards,  even  though 
the  commander  of  the  blockading  squadron  failed  to  notify 
the  local  authorities  {x).  But  in  the  latter  case  the  master 
will  be  allowed  to  prove  ignorance  if  he  can,  which  could 
hardly  be  possible  after  the  blockade  had  been  established 
any  length  of  time.  "  A  ship,  in  all  cases,  coming  out  of  a 
blockaded  port,  is  in  the  first  instance  hable  to  seizure,  and 
to  obtain  release  the  claimant  will  be  required  to  give  a  very 
satisfactory  proof  of  the  innocency  of  his  intention  "  (y). 
Secondly,  there  is  an  absolute  presumption  of  knowledge  in 
the  case  of  a  vessel  whose  last  port  of  departure  was  in  a 
country,  the  proper  authorities  of  which  had  been  notified 
of  the  blockade  as  already  described.  "  The  effect  of  a 
notification  to  any  foreign  government  would  clearly  be  to 
include  all  the  individuals  of  that  nation  ;  it  would  be  the 
most  nugatory  thing  in  the  world  if  individuals  were  allowed 
to  plead  their  ignorance  of  it ;  it  is  the  duty  of  foreign 
governments  to  communicate  the  information  to  their 
subjects,  whose  interests  they  are  bound  to  protect.  I  shall 
hold,  therefore,  that  a  neutral  master  can  never  be  heard  to 
aver  against  a  notification  of  blockade  that  he  is  ignorant 
of  it  "  (2).  Though  where  the  master  really  is  ignorant,  the 
vessel  will  be  restored  if  it  is  shown  that  there  had  not  been 
time  for  the  neutral  government  to  pass  on  its  information 
to  the  port  authorities  (a).  No  other  excuse  will  avail. 
Thirdly,  knowledge  will  be  presumed,  and  cannot  be  disproved 
in  the  case  of  a  vessel  leaving  a  port  where  the  existence  of 
the  blockade  was  notorious,  even  though  the  government  of 
the  country  had  received  no  notification. 

"  On  the  question  of  blockade  "  then  "  three  things  must 
be  proved,  first,  the  existence  of  an  actual  blockade  ;  secondly, 
the  knowledge  of  the  party,  and,  thirdly,  some  act  of  viola- 
tion, either  by  going  in,  or  by  coming  out  with  a  cargo 
laden    after    the  commencement  of    blockade  "  (6).    For  a 

(ar)   Vrow  JudUh  (1799),  1  C.  Rob.,  150  ;  Adelaide  (1799),  2C.  Rob.,  Ill,  note. 

(y)  Frederick  Molke  (1798),  1  C.  Rob.,  88. 

(:)  Neptnnus  (1799),  2  C.  Rob.,  111. 

{a)  Jmge  Petrirwella  (1799),  2  C.  Rob.,  131. 

(*)  Betsey  (1798),  1  C.  Rob.,  93, 
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blockade  may  be  broken  outwards  as  well  aa  inwards.  Its 
object  is  "  not  merely  to  prevent  an  importation  of  supplies, 
but  to  prevent  export  as  well  as  import,  and  to  cut  off  all 
communication  of  commerce  with  the  blockaded  place  "  (c). 
A  blockade  may  indeed  be  established  to  prevent  ingress 
only  or  egress  only  (d).  But  generally  it  is  for  both  purposes, 
and  if  we  consider  one  of  that  nature  we  shall  have  covered 
all  cases.  Given  an  effective  blockade  and  knowledge  by  the 
master  actual  or  presumed,  vessels  are  held  to  have  com- 
mitted a  breach  of  blockade  under  the  following  circumstances. 

Breach  of  Blockade  Outwards. 

Every  vessel  which  sails  out  or  attempts  to  sail  out  from 
the  blockaded  place  is  guilty,  with  the  exception  of  those 
which  were  in  the  blockaded  port  when  the  blockade  began 
or  which  entered  subsequently  either  through  ignorance  of 
the  blockade  or  with  special  permission  ;  and  even  these 
may  only  come  out  in  ballast  or  with  a  cargo  no  part  of 
which  was  shipped  after  the  commencement  of  the  blockade 
was  known  to  them,  whether  by  general  notoriety  (e)  or  by 
official  notification  (/).  Unloading  such  a  cargo  into  a  lighter 
and  reloading  it  again  is  permitted  if  only  the  identical 
goods  are  reshipped  (g).  Attempting  to  bring  out  any  other 
cargo  is  illegal.  Neutral  vessels  in  the  port  at  the  commence- 
ment of  the  blockade  should  be  allowed  to  depart,  but  the 
official  notice  to  the  authorities  of  the  blockaded  port  may 
contain  such  terms  in  regard  to  their  departure  as  the  officer 
commanding  the  operations  may  think  fit.  All  vessels  at- 
tempting to  leave  in  contravention  of  those  terms  are  guilty 
of  breach  of  blockade  (A).  It  is  aiso  a  breach  of  blockade 
outwards  for  a  vessel  to  lie  outside  the  line  of  blockade  and 
receive  a  cargo  brought  through  that  line  by  lighters  or 
another  vessel  (i),  but  not  if  it  is  brought  through  channels 

(c)  Frederick  Mollte  (1798),  1  C.  Rob.,  87. 

(d)  Geraiimo  (1857),  11  Moore,  Uh. 

(e)  Hare  (1810),  1  Acton,  252. 
(/)  Bolla  (1807),  6  C.  Rob.,  .364. 

(y)   Ottu  cf  Olaf  (\S-yf>),  Spinks,  257. 

(h)  Bolla,  ibid. 

(i)  Maria  (1805),  6  0.  Rob.,  201. 
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of  communication  which  are  not  blockaded,  such  as  by  rail 
or  canal  through  the  interior  (j). 

Breach  of  Blockade  Inwards. 

Every  vessel  is  guilty  of  a  breach  of  blockade  inwardis 
which  is  found  in  any  of  the  following  circumstances  : — If 
she  passes  or  attempts  to  pass  through  the  line  of  blockade 
into  the  blockaded  port.  If  she  approaches  the  area  of  the 
blockading  squadron  to  enquire  if  the  blockade  is  still 
maintained  (k).  If  she  anchors  or  hovers  in  the  vicinity  {I) 
of  the  blockaded  area  in  such  a  position  as  would  afford  her 
an  opportunity  of  slipping  in  without  molestation  ;  for 
"  a  belligerent  is  not  called  upon  to  admit  that  neutral  ships 
can  innocently  place  themselves  in  a  situation  where  they 
may  with  impunity  break  the  blockade  whenever  they 
please  "(m).  If  she  is  found  to  have  substantially  deviated 
from  the  proper  course  to  her  professed  innocent  destination 
and  is  steering  towards  the  area  of  the  blockade  (n.),  especially 
if  her  course  would  put  a  pursuing  cruiser  in  danger  from 
the  enemy's  guns.  For  referring  on  a  subsequent  occasion 
to  one  of  the  cases  just  mentioned  Lord  Stowell  said  :  "  In 
that  case  (the  Charlotte  Christine)  there  was  an  illegal 
intention  pursued  to  an  illegal  act  ;  for  a  neutral  vessel 
cannot  be  permitted  so  far  to  interfere  with  the  exercise  of  a 
blockade,  as  to  expose  the  force  maintaining  it  to  the  annoy- 
ance of  the  enemy's  guns."  And  even  in  the  case  of  a  vessel 
professedly  passing  he  went  on  to  say  :  "  It  is  impossible 
that  any  blockade  can  be  maintained,  if  such  a  practise  is 
allowed,  that  a  vessel  under  a  destination  to  a  port  not 
interdicted,  shall  be  at  liberty  to  pursue  her  course  in  such  a 
manner,  as  must  draw  the  cruiser  employed  in  that  service 
under  the  range  of  the  enemy's  batteries"  (o).  Finally  it  is  a 

{j)    Ocean  (1801),  3  C.  Rob.,  297  ;  Stert(\m\),  4  C.  Rob.,  6.5. 

(k)  Spcs  »nd  Irene  (1804),  5  C.  Rob.,  76. 

(l)  Charlotte  Christine  (1805),  6  C.  Rob.,  101. 

(m)  Neutralitet  (180.5).  0  C.  Rob.,  ?,b. 

(«)  Mentor  (1810),  Edw.,  207:  Chrissys  (1856),  Spinke,  34.3.  But  captort 
will  not  always  be  permitted  to  prove  such  deviation,  Aline  4"  Fanny  (1856), 
Spinks.  322  ;  see  p.  133,  below. 

(o)   Gute  Eru-artung  (1805),  6  C.  Rob.,  185. 
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breach  of  blockade  for  a  vessel  to  discharge  her  cargo  into 
lighters  or  other  craft  outside  the  blockading  line,  so  that 
the  latter  may  carry  them  through  the  blockade.  It  is, 
however,  no  offence  if  the  cargo,  though  known  to  be  des- 
tined for  the  blockaded  place,  is  to  be  taken  in  by  interior 
communications,  such  as  rail  or  canal,  without  crossing  the 
line  of  blockade  (p),  nor  if  the  vessel  seized  is  merely  chartered 
to  carry  it  to  some  open  port  from  which  some  other  vessel 
may  attempt  to  run  the  blockade  with  it  (q).  But  the  fact  of 
carrying  a  cargo  with  such  an  ultimate  destination,  is  sus- 
picious, for  the  intention  to  tranship  in  an  open  port  may  be 
a  mere  pretence.  If  the  vessel  herself  means  to  nm  the 
blockade  the  fact  of  merely  touching  at  a  neutral  port  on 
tlie  way  will  not  protect  her. 

Excuses  for  Breach  of  Blockade. 

On  the  other  hand,  a  vessel  will  not  be  condemned  even 
though  she  knowingly  started  for  a  blockaded  port,  if  she 
can  clearly  show  that  at  the  time  of  her  ctipture  she  had 
voluntarily  abandoned  all  intention  of  attempting  to  break 
the  blockade,  as  for  instance  by  having  altered  her  course 
and  steering  for  an  open  port  (r)  ;  but  not  if  such  change  of 
course  is  due  solely  to  force  of  circumstances  (s)  or  fear  of 
blockading  cruisers  (0-  Nor  will  she  be  condemned  if ,  coming 
from  a  great  distance  she  can  show  a  genuine  intention  to 

(jy)  Jangc  Pletor  (1801),  4  C.  Rob.,  79. 

\q)  In  other  words,  the  doctrine  of  continuous  voyagre  does  not  apply  in 
blockade.  Ab  to  the  caaes  arising  out  of  the  American  Civil  War,  in  which 
the  United  States  prize  courts  are  .><aid  (see  Hall,  op.  cit.,  710)  to  have  80 
extended  it,  i.e..  to  have  made  it  au  olfeuce  to  carry  to  neutral  porta  cargoes 
which  had  an  ulterior  destination  to  a  blockaded  port,  in  none  of  them  was 
the  ship  confiscated  on  that  ground,  nor  even  the  cargo,  except  under  other 
circumstances  of  strong  buspicion.  The  following  are  the  chief  cases  : 
(HrpnxsiuH  (1H()4),  2  Wallace,  ISo  :  spoliation  of  papers,  memorandum  under- 
taking "to  force  the  blockade"  found  on  board  ;  ship  and  cargo  condemned. 
Bermuda  (1865),  '^  Wallace,  614  :  much  contrabiuid,  fraud,  neutral  destination 
probably  tictitious ;  ship  and  cargo  condemned,  titejilten  Hart  (1865),  3 
Wallace,  559  :  whole  cargo  contraband  ;  ship  and  cargo  condemned.  Spring- 
Ivk  (1866),  5  Wallace,  1  :  contraband  ;  concealment  of  owners,  no  further 
explanation  offered:  cargo  condemned.  Peterkoff  (1866),  5  Wallace,  118: 
contraband,  spoliation  of  papers  ;  cargo  condemned  and  ship  pay  costs  and 
expenses. 

(r)  Imina  (1800),  3  C.  Rob.,  167. 

(.v)  Minerva  (18(»1),  3  C.  Rob.,  229. 

\t)  James  (Wh  (18Ut),  Edwards,  264. 
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enquire  first  at  an  open  port  and  to  abandon  hor  port  of 
destination  if  it  should  prove  to  be  still  blookade<l  (w).  Again, 
absolute  necessity,  such  as  leaks,  engine  breakdowns, 
shortage  of  provisions  or  stress  af  weather  compelling  a 
vessel  to  enter  the  blockaded  port,  is  a  valid  excuse  (f) ; 
but  a  real  necessity  for  the  prt^servation  of  the  vessel  and  tJie 
lives  of  those  on  board  her,  not  a  mere  belief  in  the  mind  of 
the  master  must  be  proved,  and  also  that  he  could  not  have 
gone  to  a  port  not  blockaded  {iv).  And  Hnally  a  vessel  will  be 
excused  which  has  been  given  misleading  information  aa 
to  the  existence  or  extent  of  the  blockade  by  an  ofticer  of 
the  blockading  belligerent's  forces  {x).  But  misleading 
information  from  any  other  source  or  as  to  any  other  matter 
is  no  excuse  (i/),  nor  is  intoxication  of  the  master  (2),  norhia 
ignorance  of  the  locality  (a),  nor  loss  of  compass  (6),  nor 
that  he  had  only  come  for  a  pilot  (c),  nor  to  inquire  if  the 
blockade  was  raised  (d). 

DUELATION  OF  LIABILITY  TO  CAPTURE. 

A  vessel  is  liable  to  capture  for  breach  of  blockade  by  any 
of  the  warships  of  the  belligerent  who  has  established  the 
blockade  and  at  any  place  not  in  neutral  waters  (e).  In  the 
case  of  vessels  attempting  to  break  in  this  liability  attaches 
from  the  moment  of  sailing  with  the  unlawful  int/cntion  and 
continues  until  that  intention  is  voluntarily  abandoned  (/). 
In  the  case  of  vessels  breaking  out  the  liability  continues 
until  the  completion  of  the  voyage  (g),  and  is  not  got  rid  of  by 
touching  at  any  ports  on  the  way  to  the  final  destination  (A). 

(u)  Befjiey  (1799),  1  C.  Rob..  332. 

(r)   Fiirtuna  (1803).  5  C.  Rob.,  27  ;   CharloUa  (1810),  Edw..  252. 

{w)  Pana^hia  Rhomha  (1858),  12  Moore,  168. 

(X)  Aeptumut  (1799).  2  C.  Rob.,  110. 

(y)  For  example,  where  an  oflScer  not  in  charge  of  the  blockade  hatl  fjiren 
him  leave  to  enter  :  (vunrr  (18U»).  Edw.,  249.  Or  hnd  informed  him  that 
Tesselfl  in  ballast  were  allowed  to  go  in  :   Comet  (1808),  Edw.,  34. 

(x)  iShepherd^jtit  (1804),  5  C.  Rob.,  262. 

{a)  Ad,'niji  (1804).  6  C.  Rob.,  2.->8. 

(i)  mizaheth  (ISlo).  Edw.,  198. 

(e)  Arthur  (1810),  Edw..  202. 

(<f)  Spei  and  Irew  (1804).  6  C.  Rob,,  76. 

(e)  But  compare  Declaration  of  London,  artf.  1 7  and  20. 

(/)    Vrow  Johanna  (1799).  2  C.  Rob.,  109. 

{g)   Welvaart  ran  PUlaw  (1799).  2  C.  Rob.,  128. 

(A)  Oentral  UamiUon  (180.'>).  ti  C.  Rob..  6L 
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But  in  no  case  can  a  vessel  be  condemned  for  a  breach  of 
blockade  if  her  capture  only  took  place  after  the  blockade 
was  raised  (*)  ;  though  captures  already  made  are  in  no  way 
effected. 

Penalties. 

The  penalty  for  breach  of  blockade  is  the  confiscation  of 
the  vessel,  and  the  almost  universal  rule  is  that  the  cargo 
must  follow  the  same  fate  {j) .  Nor  will  the  cargo-owners  be 
allowed  to  put  in  any  proof  that  they  were  innocent  of  any 
unlawful  intentions  {k) .  The  only  exception  is  where  a  vessel 
sails  before  the  blockade  is  known  and  the  master  subse- 
quently hears  of  the  blockade,  but  nevertheless  attempts  to 
get  in.  Where  that  occurred  Lord  Stowell  released  the  cargo 
on  the  grounds  that  the  cargo-owners  could  not  have  had  a 
guilty  intention,  and,  as  they  were  not  the  ship-owners,  the 
wrongful  act  of  the  master  did  not  bind  them  as  it  did  the 
ship-owners  [1) .  For  the  master  is  the  agent  of  the  latter  in 
all  circumstances,  but  of  the  former,  only  with  their  know- 
ledge. 


(i)   LUeUe  (1806),  6  C.  Rob.,  387 

(j)  Panaghia  Rhomla  (1858),  12  Moore,  168. 

{h)  Adonis  (1804),  5  C.  Rob.,  258. 

(I)  Mereurins  (1798),  1  C.  Rob.,  80.  But  where  the  cargo  is  the  property  of 
the  shipowners,  the  wrongful  act  of  the  master  will  involve  it  as  well  »s  the 
ship  in  condemnation  :  Columbia  (1799),  1  C.  Rob.,  154. 
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CHAPTER    VII 
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Distinction  between  Blockade  and  Contraband. 

THE  liability  of  a  neutral  merchant  ship  to  be  captured  by 
a  belligerent  arises,  as  we  have  seen,  either  because  such 
a  vessel  is  attempting  to  break  a  blockade,  or  because 
she  is  guilty  of  carrying  contraband  goods  or  is  herself  an 
article  of  contraband,  i.e.,  a  vessel  intended  to  be  converted  to 
a  warlike  use.  The  two  causes  of  liability  are  to  be  carefuUj^ 
distinguished.  There  can  only  be  a  breach  of  blockade 
when  one  has  been  established,  but  it  is  illegal  to  carry 
contraband  from  the  moment  war  has  been  declared.  Saihng 
with  any  cargo,  or  none,  to  a  blockaded  place  is  illegal,  but 
the  UabUity  for  carriage  of  contraband  depends  entirely  on 
the  noxious  nature  of  the  cargo  ;  for  the  object  of  blockade 
is  to  cut  off  all  intercourse  with  a  specific  place,  while  the 
purpose  of  the  latter  is  to  cut  off  from  the  enemy  everywhere 
articles  of  direct  use  to  him  in  prosecuting  the  war.  Agaui 
in  blockade  the  ultimate  destination  of  the  ship  is  the  test, 
but  in  a  question  of  contraband  it  is  that  of  the  cargo. 
Finally  the  penalty  for  breach  of  blockade  falls,  as  we  have 
seen,  on  both  ship  and  cargo,  but  for  carrying  contraband 
it  falls  primarily  on  the  contraband  goods  and,  except  for 
loss  of  time  and  freight,  only  exceptionally  on  the  vessel. 
Since,  then,  liability  depends  on  the  nature  of  the  cargo, 
it  is  necessary  to  consider  what  is  to  be  regarded  as  contra- 
band and  what  as  innocent. 

From  the  time  of  Grotius  (1583-1645)  merchandise  has 
for  this  purpose  been  divided  into  three  classes,  namely, 
articles  which  are  of  use  solely  m  war,  articles  capable  of 
being  used  either  for  peace  or  war,  and  thirdly,  articles  useless 
for  war  purposes.  The  last  class,  consisting  of  articles  of 
luxury  or  domestic  use,  agricultural  implements,  most  raw 
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materials  and  so  on,  can  never  be  treated  as  contraband, 
and  nothing  more  need  be  said  as  to  them  (a).  Under  this 
head  must  also  be  included  medical  stores,  even  though 
destined  for  the  enemy's  forces. 

Absolute  Contraband. 

The  first  class,  articles  of  use  solely  in  war,  make  up  what 
is  known  as  "  absolute  contraband  "  ;  they  are  liable  to 
condemnation  whenever  they  are  found  destined  for  the 
territory  of  the  enemy,  or  places  in  his  occupation,  or  for 
his  fleet  at  sea.  It  is  part  of  the  prerogative  of  the  Crown 
of  Great  Britain  to  declare  by  order  in  council  on  or  after 
the  outbreak  of  war,  what  articles  are  to  be  regarded  as 
coming  under  this  head  or  under  the  second  class  known  as 
"  conditional  contraband,"  or  even,  if  thought  desirable, 
to  pubUsh  a  "  free  Ust  "  of  articles  which  would  under  no  cir- 
cumstances be  regarded  as  coming  within  either  category  (6). 
In  the  instructions  issued  by  the  British  government  to  its 
representatives  at  the  Naval  Conference  held  in  London  in 
1909  the  following  list  was  approved  as  according  substanti- 
ally with  what  British  prize  courts  have  always  adjudged 
to  be  comprised  in  the  term  absolute  contraband  : 

(1)  Arms   of   aU   kinds,    including    arms   for   sporting 
purposes,  and  their  component  parts. 

(2)  Projectiles,  charges  and  cartridges  of  all  kinds,  and 
their  component  parts. 

(3)  Powders    and    explosives    designed    specifically    to 
serve  warlike  purposes. 

(4)  Gun-mounting,    limber    boxes,    limbers,     military 
wagons,  field  forges,  and  their  component  parts. 

(5)  Military  clothing  and  equipment. 

(6)  Military  harness  of  all  kinds. 

(7)  Saddle,  draught    and    pack    animals    suitable    for 
warlike  purposes. 

(8)  Camp  equipment  and  the  component  parts. 

(9)  Armour  plates. 

{a)  For  examples  of  this  class,  see  Dec.  of  London,  art.  28. 
{!>)  See  Holland,  "  Manual  of  Naval  Prize  Law,"  p.  21.     Such  declaration 
would,  of  course,  conform  to  any  treaty  obligations  binding  on  Great  Britain. 
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(10)  Ships  and  vessels  of  war  and  their  component 
parts,  provided  these  are  of  such  a  nature  as  can  only  be 
used  on  a  ship  of  war. 

(11)  Instruments  and  apparatus  designed  exclusively 
for  the  manufacture  of  mmiitions  of  war,  for  the  manu- 
facture or  repair  of  arms  or  of  miUtary  or  naval  warlike 
material  (c). 

To  this  list  additions  may  be  made  of  any  articles  which 
are  exclusively  of  warlil^e  use,  such  as  for  example  aeroplanes 
which  had  been  specially  adapted  for  war,  by  being  fitted 
to  carry  guns. 

Conditional  Contraband. 

The  second  class,  articles  capable  of  being  used  either 
for  peace  or  war,  make  up  what  is  known  as  "  conditional 
contraband."  Their  contraband  or  innocent  nature  is 
contingent  on  the  use  to  which  they  are  to  be  put.  Goods  of 
this  class  found  on  a  voyage  to  the  enemy  are  only  presumed 
to  be  intended  for  use  in  the  war  and  so  liable  to  condemna- 
tion, if  they  are  found  to  be  destined  either  to  the  enemy's 
naval  or  military  forces  or  one  of  his  ports  used  exclusively  or 
mainly  as  a  base  of  naval  or  military  equipment  {d),  or  where 
there  has  been  fraudulent  concealment  or  spoliation  of  the 
ship's  papers  (e).  It  is  far  more  difficult  to  frame  a  list  of  goods 
coming  within  this  category,  as  they  must  vary  according 
to  circumstances.  The  cases  decided  in  the  Napoleonic  wars 
related  to  conditions  of  warfare  which,  so  far  as  the  imple- 
ments of  war  are  concerned,  in  no  way  resembles  those  of 
to-day.  Not  much  help  therefore  is  to  be  obtained  from  them 
except  on  the  general  principles  to  be  applied.  The  following 
list,  however,  is  based  mainly  on  precedents  and  may  serve 
as  a  guide  rather  than  as  a  complete  list  : 

(1)  Provisions  specially  fit  for  the  use  of  an  army  or 
navy  (/). 

(2)  Forage  and  feeding  stuffs  for  transport  animals. 

(c)  Pari.  Papers,  Misc.  No.  4  (1909),  p.  23.  This  list  had  been  drawn  up  at 
the  Hague  Conference  of  1907,  but  was  not  inserted  in  any  Convention,  It 
forms  art.  22  of  the  Declaration  of  London. 

{d)  Jonge  Margaretha  (1799),  1  C.  Rob.,  189. 

(e)  Edward  (1801),  4  C.  Rob.,  68  ;  Ranger  (1805),  6  C.  Rob.,  125. 

(/)  Ibid. 
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(3)  Telegraphic  materials  and  instruments. 

(4)  Railway  materials. 

(5)  Coal,  liquid  fuel  and  lubricants. 

(6)  Aeroplanes    and    balloons    and    their    parts    and 
accessories  and  repairing  outfits. 

(7)  Boots  and  other  clothing  suitable  for  soldiers  or 
seamen. 

(8)  Barbed  wire,  trenching  tools,  corrugated  iron  sheets 
and  timber. 

(9)  Any  boats  or  vehicles  suitable  for  transport. 

(10)  Money  in  coin  or  paper  (g). 

Vessels  Liable  to  Seizure. 

When  a  neutral  vessel  is  visited  by  an  officer  from  a 
belligerent  cruiser,  if  her  cargo  is  found  to  belong  to  the 
third  class,  i.e.,  articles  useless  for  war  purposes,  the  vessel 
should  be  at  once  released  whatever  her  destination,  miless 
it  is  a  blockaded  port.  On  the  other  hand,  every  neutral 
vessel  should  be  seized  and  sent  in  for  adjudication  by  a 
prize  court  if  she  herself  is  intended  for  warUke  use  and  is 
going  for  sale  to  a  hostile  destination,  or  if  any  part  of  her 
cargo  is  absolute  contraband  and  has  a  hostile  destination, 
or  is  conditional  contraband  and  has  a  hostile  destination  of 
the  special  nature  described  above,  or  is  accompanied  by 
fraudulent  concealment  or  spohation  of  papers  or  suspicious 
deviation  from  the  proper  course  to  her  ostensible  innocent 
destination  {h). 

Destination  of  Cargo. 

Destination  is  ascertained  by  examination  of  the  ship's 
papers.  If  the  cargo  is  clearly  documented  to,  or  is  otherwise 
shown  to  have,  an  illegal  destination,  the  fact  that  the  ship 
is  to  land  it  at  some  neutral  port  is  immaterial  and  will 

(g)  The  Japanese  declaration  of  1904  specified  as  conditional  contraband 
"  provisions,  drinks,  horses,  harness,  fodder,  vehicles,  coal,  timber,  coins,  gold 
and  silver  bullion,  and  materials  for  the  construction  of  telegraphs,  telephones, 
and  railways  "  (Lawrence,  op.  cit.,  p.  1 50).  (Compare  also  art.  24  of  the  Dec. 
of  London). 

(A)  Edward  (1801),  4  C.  Rob.,  68  ;  Franklin  (1801),  3  C.  Rob.,  217. 
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afford  no  protection  (i).  In  the  absence  of  evidence  of  that 
nature,  the  destination  of  the  cargo  is  presumed  to  be  that 
of  the  vessel  ;  and  wliere  the  vessel  is  to  touch  at  several 
ports,  some  neutral  and  some  hostile,  the  port  least  favourable 
to  her  case  will  be  regarded  as  the  destination  of  the  cargo, 
unless  it  can  be  clearly  proved  by  bills  of  lading  or  other 
documents  that  the  noxious  cargo  really  is  to  be  discharged 
at  an  innocent  port(j).  In  the  absence  of  the  very  clearest 
proof  to  this  effect,  the  fact  that  the  vessel  is  to  touch  at 
any  hostile  port  or  the  enemy's  fleet  at  sea  will  be  conclusive 
against  the  cargo.  So  too,  if  she  is  found  sailing  with  a 
hostile  port  as  a  contingent  destination,  only  the  clearest 
proof  that  she  has  abandoned  such  a  destination  will  save 
her  from  the  penalties  for  carriage  of  contraband  {k). 

Duration   of   Liability. 

The  vessel  is  liable  to  capture  for  carriage  of  contraband 
as  above  described  anywhere  outside  neutral  territorial 
waters  and  at  any  time  from  the  moment  of  sailing  with 
the  goods  on  board  until  she  has  discharged  them,  or  the 
port  for  which  they  are  destined  has  ceased  to  be  hostile 
owing  to  its  occupation  by  the  forces  of  the  capturing 
belligerent  (I).  And  in  exceptional  cases  the  liability  continues 
for  the  return  voyage  even  after  the  contraband  has  been 
discharged,  if  its  carriage  on  the  outward  voyage  was 
accomplished  by  fraud  or  simulated  papers  (m). 

(i)  Riehnumd  (1804),  5  C.  Rob.,  327.  This  is  the  doctrine  of  continuous 
voyage  applied  to  contraband.  Great  Britain  did  not  protest  at  its  application 
to  a  British  vessel  by  the  United  States'  Court :  Ppterhoff{\^&%),  5  Wallace  28  ; 
see  also  p.  90  above.  In  the  South  African  War,  1899,  she  applied  it  herself  to 
the  German  vessels  Hertzog,  General  and  Bimde^rath,  which  were  searched  on 
suspicion  of  carrying  arms  and  men  to  Delagoa  Bay  for  the  Boer  forces.  See 
also  Seymour  c.  London  and  Provincial  Marine  Insurance  Co.  (1872),  L.  J.  Rep., 
Common  Pleas,  41,  p.  193  and  42  p.  Ill  :  Hobbs  r.  Henninsr.  ihid.,  34.  p.  117. 
See  also  the  "  Doelwi/k,"  p.  12  above.  Arts.  3.5  and  30  of  the  Declaration  of 
London  have  modified  the  application  of  this  rule  in  regard  to  conditional 
contraband. 

(J)  Trende  Sostre  (1807),  6  C.  Rob.,  391,  note. 

(k)  Iminu  (1800),  3  C.  Rob.,  Ifi7. 

(/)  Trende  Sostre  (1807),  6  C.  Rob.,  391,  note. 

(m)  Rdsalie  and  Betty  (i800),  2  C.  Rob..  343  and  note  to  table  of  cases,  4  C. 
Rob.,  4  ;  Xajicy  (1800),  3  C.  Rob.,  122  ;  Baltic  (1809),  1  Acton,  2.5  ;  Margaret 
(1810),  1  Acton,  333.  See  also  Christianxberg  (1807),  6  C.  Rob.,  376,  but  com- 
pare art.  38  of  Declaration  of  London. 

H 
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Penalty. 

The  penalty  for  the  carriage  of  contraband,  whether 
absolute  or  conditional,  is  confiscation  of  the  noxious  cargo, 
together  \sith  any  innocent  cargo  (n)  or  interest  in  the  ship  (o) 
which  may  belong  to  the  owner  of  the  contraband.  The  ship 
also  is  confiscated  in  all  cases  where  she  herself  is  contra- 
band (p) ;  where  her  owner  is  the  owner  of  the  contraband 
or  is  closely  connected  with  the  unlawful  transaction  (g) ; 
where  her  crew  have  forcibly  resisted  visit  and  search  (r) ;_ 
where  she  is  sailing  under  false  or  simulated  papers  or  other 
fraudulent  circumstances  (s)  or  is  returning  from  a  carriage 
of  contraband  successfully  consummated  by  those  means  {t)  ; 
or  finally  is  carrying  the  goods  in  contravention  of  her 
country's  treaty  obhgations  towards  the  captors  (w).  Other- 
wise the  ship  is  restored  but  without  compensation  for  the 
loss  of  freight  and  detention  (v).  And  it  is  no  excuse  that 
the  master  was  ignorant  of  the  nature  of  the  cargo  {w)  or 
that  the  enemy  forcibly  compelled  him  to  carry  it  (x).  Inno- 
cent cargo  also  is  confiscated  when  it  belongs  to  the  owner 
of  the  contraband  (?/)  or  to  the  owner  of  a  vessel  which  for 
any  of  the  above  reasons  is  herself  confiscated  (2).  Otherwise 
it  is  restored  without  compensation  for  detention  or  con- 
sequent deterioration  or  loss  of  market. 

In  no  case  of  the  seizure  of  a  vessel  for  carriage  of  con- 
traband should  the  noxious  cargo  be  taken  out  and  the  vessel 
released.  She  must  be  sent  in  for  adjudication  by  the  prize 
court  with  the  cargo  intact  (a). 

(«)  Sf.aadt  Embden  (1798),  1  C.  Rob.,  26. 

{o)  Jongc  Tobias  (M'^'i),  1  C.  Rob..  329. 

{p)  Richmmd  (1804),  5  C.  Rob..  325. 

\q)  A'eutraUtet  (1801),  3  C.  Rob.,  295. 

\r)  Maria  (1799),  1  C.  Rob.,  340  ;  Ditpatch  (1801),  3  C.  Rob.,  278,  where  the 
crew  rose  on  the  prize  crew  after  seizure. 

{s)  Franklin  (1801),  3  C.  Rob.,  217. 

(t)  Marffaret  (1810).  1  Acton,  333  ;  Baltic  (1810),  1  Acton,  25, 

{u)  Neutralitet  (1801),  3  C.  Rob.,  295. 

(i)  Ringende  Jacob  (1798),  1  C.  Rob.,  89. 

(w)  Oiier  Risoer  (1802),  4  C.  Rob.,  199. 

\x)  Seyerstadt  (1813),  1  Dods.,  241. 

(y)  Staadt  Embden  (1798),  1  C.  Rob.,  26. 

(z)  Rirkmond  (1804),  5  C.  Rob.,  325;  and  cases  already  cited  for  confiscation 
of  vessel. 

(a)  Both  these  last  paragraphs  should  be  compared  with  arts.  39  to  44  of 
the  I)eolaration  of  London,  where  a  much  more  convenient  course  is  proposed. 
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CHAPTER   VIII 
UNNEUTRAL  SERVICE 

IN  addition  to  the  liability  to  capture  for  breach  of 
blockade  or  carriage  of  contraband,  neutral  merchant - 
ships  are  liable  to  seizure  by  a  belligerent  on  certain 
other  grounds,  known  under  the  general  head  of  unneutral 
service.  Of  course  any  neutral  vessel,  which  engages 
directly  in  active  hostilities  on  behalf  of  the  enemy,  forfeits 
all  claim  to  her  neutral  status  and  becomes  on  exactly  the 
same  footing  as  an  enemy  vessel.  And  the  same  rule  is 
applied  to  any  vessel  under  the  convoy  of  an  enemy  warship. 
About  these  cases  there  is  no  diJBficulty.  Unneutral  service, 
however,  is  a  term  used  to  cover  certain  services  by  a  neutral 
merchant-ship  to  a  belligerent  which  do  not  amount  to  a 
direct  participation  in  hostiUties  but  nevertheless  afford  him 
valuable  assistance  of  a  subsidiary  nature.  The  same  dis- 
tinction has  been  drawn  by  Articles  45  to  47  of  the  Declara- 
tion of  London  in  dealing  with  this  subject. 

Illegal  Transport, 

Engaging  in  the  transport  of  enemy  troops  or  even  in- 
dividual members  thereof,  or  Government  officials  is, 
generally  speaking,  prohibited.  Where  the  vessel  visited  is 
found  to  be  under  charter  to  the  enemy  Government  or 
otherwise  in  their  exclusive  employment  or  control,  the 
vessel  is  practically  an  enemy  vessel  and  should  be  seized 
accordingly.  Thus  in  the  Napoleonic  wars  an  American  vessel 
was  captured  by  the  British  while  carrying  ninety  French 
seamen  from  Baltimore  to  Bordeaux  at  the  order  of  the 
French  Minister  in  the  United  States.  In  pronouncing  the 
condemnation  of  both  vessel  and  cargo,  Lord  Stowell  said, 
"  Under  these  circumstances  I  am  of  opinion  that  this  vessel 
is  to  be  considered  as  a  French  transport ;    it  would  be  a 
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very  different  case  if  the  vessel  appeared  to  be  carrying  only 
a  few  individual  invalided  soldiers  or  discharged  sailors 
taken  on  board  by  chance  and  at  their  own  charge.  .  .  .  This 
is  a  case  differently  composed.  It  is  the  case  of  a  vessel 
letting  herself  out  in  a  distinct  manner,  under  a  contract 
with  the  enemy's  government,  to  convey  a  number  of 
persons,  described  as  being  in  the  service  of  the  enemy,  with 
their  military  character  travelling  with  them,  and  to  restore 
them  to  their  own  country  in  that  character  "(a).  And  in 
another  case  of  the  carriage  of  enemy  officials,  he  held  that 
their  number  and  status,  whether  civil  or  mihtary,  was 
immaterial,  if  the  vessel  was  sho^Ti  to  be  specially  hired  to 
the  enemy  government  (6).  A  vessel  so  hired  should  be  seized, 
even  though  at  the  time  of  search,  the  noxious  persons  are 
not  on  board,  provided  she  is  still  under  the  charter  or 
actual  control  of  the  enemy  (c). 

But  where  the  neutral  vessel  is  not  exclusively  employed 
by  the  enemy  and  may  still  be  regarded  as  a  neutral  she  can 
only  be  condemned  for  illegal  transport  if  some  sort  of 
control  by  the  enemy  can  be  shown,  or  some  conduct  by  the 
vessel  out  of  her  ordinary  course  of  business  ;  if  for  example 
she  called  at  a  port  out  of  her  usual  itinerary.  But  an  ordinary 
passenger  vessel  simply  carrying  certain  individual  members 
of  the  enemy's  armed  forces  or  officials  to  her  ordinary 
destination  and  in  the  ordinary  course  of  her  business  must 
not  be  seized. 

The  carriage  of  diplomatic  representatives  of  the  enemy 
accredited  to  neutral  governments  is  not  regarded  as  an 
illegal  transport  of  enemy  officials  ;  and  a  neutral  vessel  is 
not  liable  to  seizure,  even  though  specially  chartered  for 
this  purpose,  nor  are  the  persons  carried  subject  to  inter- 
ference (d). 

In  all  cases  where  the  master  knew  or  ought  to  have 
known  of  the  existence  of  war,  a  vessel  engaged  in  illegal 
transport  is  liable  to  condemnation  together  with  so  much 
of  her  cargo  as  belongs  to  her  owners.  It  is  no  defence  that 

{a)  FrieiidMp  (1807),  6  C.  Rob.,  428. 
(h)  Orozemlo  (1807),  6  C,  Rob.,  430. 

(c)  Carolina  (1802).  4  C.  Rob..  256. 

(d)  See  the  affair  of  the  Trent,  1861,  State  Papers.  Tol.  55,  p.  602. 


UNNEUTRAL    SERV^ICE  VDl 

the  master  was  compelled  by  the  enemy  to  engage  in  the 
undertaking  (e),  nor  that  he  was  ignorant  of  the  status  of  the 
persons  he  was  carrying  (/). 

Under  some  circumstances  such  a  vessel  may  even  be 
sunk.  There  could  be  no  doubt  about  the  legahty  of  such  a 
proceeding  where  the  vessel  was  acting  as  a  transport  in  a 
hostile  expedition.  And  in  the  Chino- Japanese  war,  1894, 
a  single  vessel  found  by  the  Japanese  to  be  transporting 
Chinese  troops  was  sunk  without  protest  from  Great  Britain, 
whose  flag  she  flew.  Being  full  of  troops,  it  was  useless  to 
put  a  prize  crew  on  board  her.  Her  captain,  a  British  subject, 
was  therefore  ordered  to  obey  the  sailing  directions  of  the 
Japanese,  but  was  prevented  from  doing  so  by  the  troops 
he  was  carrying  and  even  from  leaving  the  vessel,  when 
warned  to  do  so  by  the  captors.  The  vessel  was  therefore 
fired  into  and  sunk,  every  effort  being  afterwards  made  to 
rescue  those  on  board  her  (g). 

Again  it  is  an  act  of  unneutral  service  involving  condem- 
nation of  ship  and  cargo  to  engage  in  such  services  as  are 
performed  by  colliers,  oil  fuel  vessels,  ammunition  transports 
and  the  lil^e.  Of  course  every  one  of  such  vessels  while  on 
the  way  to  the  enemy's  fleet  with  a  cargo  is  liable  to  capture 
for  carrying  contraband.  But  on  her  return  journey  the 
contraband  cargo  has  been  deposited  and  then  all  liability 
to  capture  on  that  ground  is  gone.  If,  however,  it  could  be 
shown  that  the  vessel  was  under  the  exclusive  order  and 
control  of  the  enemy  government,  was  in  fact  absorbed  into 
her  transport  service,  she  could  undoubted!}''  be  condemned 
for  engaging  in  unneutral  service.  "  The  substance  of  the 
thing  is  this,  whether  they  are  vessels  hired  by  the  agents 
of  the  Government  for  the  purpose  of  conveying  soldiers 
or  stores  in  the  service  of  the  State"  {h). 

(e)   CaroVnui,  ibid. 

(/)  Orozembo,  ibid.  See  also  the  Nigrrtia  (Tiikahashi.  '' Russo-Japaneae 
War."  p.  639),  where  cargo  boat  was  condemned  for  taking  two  Russian  ofiBcers 
to  Vladivostok,  who  had  represented  themselves  as  German  clerks  to  the 
enpercarpo  in  charge  of  the  kerosine  oil  she  had  been  chartered  to  carry. 

(g)  Takahashi,  "Chino-.Tapanese  War,"  p.  24,  the  KmvsihiHg. 

(h)  Friends/tip  (1807).  6  C.  Rob.,  ^'if).  Althoufrh  this  was  a  case  of  trans- 
porting enemy's  troops,  it  is  clear  that  Lord  Stowell  regarded  store-ships 
chartered  by  the  enemy  as  in  the  same  category. 
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Transmission  of  Intelligence. 

A  neutral  vessel  is  also  forbidden  to  engage  in  the  trans- 
mission of  intelligence  for  the  enemy.  The  old  cases  deal  only 
with  the  carriage  of  despatches.  These  have  been  defined  as 
"  all  official  commmiications  of  official  persons  on  the  pubUc 
affairs  of  the  government.  The  comparative  importance  of 
the  particular  papers  is  immaterial  ; — it  is  sufficient  that 
they  relate  to  the  public  business  of  the  enemy,  be  it  great 
or  small  "(i).  All  neutral  vessels  found  carrying  such  com- 
munications, were  held  liable  to  confiscation  together  with 
8o  much  of  their  cargo  as  belonged  to  their  owners  (j).  Nor 
was  the  master's  ignorance  of  the  presence  of  the  despatches 
any  excuse,  unless  he  could  show  that  there  had  been  nothing 
to  rouse  his  suspicion  and  that  he  had  acted  with  a  caution 
proportionate  to  the  circumstances  of  the  case  {k).  Though 
here,  as  in  the  case  of  illegal  transport,  actual  or  presumptive 
knowledge  by  the  master  of  the  existence  of  war  is  necessary 
to  make  a  vessel  hable  to  confiscation. 

As  the  transport  of  enemy  diplomatic  representatives  to 
and  from  neutral  states  is  permitted,  so  also  all  correspond- 
ence between  the  enemy  government  and  its  ministers  and 
consuls  in  those  states  are  free  (I).  Moreover,  by  the  eleventh 
convention  of  the  Hague  Conference^  1907,  all  postal 
correspondence,  whatever  its  character,  is  inviolable,  and, 
if  a  vessel  is  detained  for  other  reasons,  must  be  forwarded 
to  its  destination  with  the  least  possible  delay. 

This  exemption  and  the  development  of  telegraphy  have 
reduced  these  old  rules  as  to  despatches  to  very  little  im- 
portance. But  the  underlying  principle,  that  it  is  illegal  for 
a  neutral  to  give  help  to  a  belligerent  by  the  transmission  of 
intelHgence,  remains  valid.  If  apphed  to  meet  the  modern 
methods  of  communication,  there  can  be  no  doubt  that 
any  neutral  merchant-ship  found  to  be  employing  her  wireless 
apparatus  for  the  purpose  of  communicating  with  the  enemy, 
whether  in  their  exclusive  control  or  not,  would  be  liable 
to  seizure  and  condemnation  as  guilty  of  unneutral  service. 

(t)  Caroline  (1808),  6  C.  Rob.,  461. 

(j)  Constanfu:  (1808),  6  C.  Rob.,  461,  note. 

(k)  Rapid  (1810),  Edw..  228  ;  Susan  (1808),  6  G.  Rob.,  461,  note. 

(I)  Caroline  (1808).  6  C.  Rob.,  461  ;  Madison  (1810),  Edw.,  224. 
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As  in  the  case  of  contraband  cargo,  so  in  illegal  carriage 
of  enemy  persons  or  despatches,  neither  persons  nor  des- 
patches should  be  removed  from  the  vessel  unless  their 
preservation  requires  it.  The  vessel  must  be  sent  in  for 
adjudication  before  a  prize  court,  and,  if  she  is  found  guilty, 
the  despatches  will  be  seized  or  the  persons  made  prisoners 
of  war  (m). 

Engaging  in  Closed  Trade, 

The  last  case  of  unneutral  service  for  consideration  is 
that  of  a  neutral  vessel  engaged  in  a  trade  ordinarOy  closed 
to  him  but  opened  by  the  belligerent  owing  to  the  pressure 
of  the  enemy  on  his  own  shipping.  In  the  eighteenth  century 
most  maritime  nations,  following  the  example  of  the  English 
Navigation  Acts,  confined  their  coasting  and  intercolonial 
trade  to  their  own  vessels  ;  all  foreigners  were  excluded. 
In  the  Seven  Years  War,  however,  France  found  her  com- 
merce between  herself  and  her  colonies  almost  entirely 
exterminated  by  the  British.  She,  therefore,  in  order  to 
obtain  the  protection  of  the  neutral  flag,  admitted  Dutch 
vessels  to  the  trade  by  license.  All  Dutch  vessels  captured 
while  employed  in  this  way  were  condemned  on  the  ground 
that  such  a  close  connection  with  the  enemy  identified  them 
with  him  and  imbued  them  with  his  character  (w).  This 
doctrine,  which  was  known  as  the  rule  of  the  war  of  1756, 
was  maintained  in  the  Napoleonic  wars.  The  cargoes  captured 
in  this  trade  were  always  confiscated  ;  and  in  the  ordinary 
way  the  ship  shared  the  same  fate  (o),  although  in  many  cases 
owing  to  the  confused  state  of  the  law  or  the  facts  she  was 
restored  but  without  payment  of  freight  (2?).  But  if  her 
engaging  in  this  trade  was  accompanied  by  any  fraud  no 
such  mercy  was  shown  and  the  vessel  also  was  condemned  (q). 
Nor  can  a  neutral  vessel  avoid  the  consequences  of  engaging 
in  this  closed  trade  by  touching  at  some  neutral  port  between 

(m)  The  Dec.  of  London  allows  contraband  car^o  or  persons  under  some 
circumstances  to  be  taken  out  of  the  vessel.     See  arts.  44  and  47. 

(«)  See  1  Wheaton.  Appendix,  note  iii. 

((/)  Jontje  Th4)mns  (1801),  :<  C.  Rob.,  233  :  Bendshorg  (1802),  4  C.  Rob..  121. 

(p)  Emanuel  (1799),  1  C.  Rob.,  296:  Immanuel  (1800),  2  C.  Rob.,  186; 
Minerva  (ISOl).  3  C.  Rob..  229. 

{q)  Johanna  Tholen  (1805),  6  C.  Rob..  72. 
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her  departure  from  one  enemy  port  and  her  arrival  at  another. 
If  the  two  voyages  are  as  a  matter  of  fact  one  transaction 
the  vessel  will  be  condemned  (r). 

These  rules  have  been  applied  by  the  Japanese  in  their  war 
with  Russia  (s)  and  the  principle  was  supported  by  Germany 
when  helping  to  draw  up  the  Declaration  of  London  {t). 
There  is  still  much  closed  trade  in  the  world,  for  example 
the  United  States  coasting  trade  and  the  inter-colonial 
trade  of  France.  It  is  therefore  highly  probable  that  the 
question  will  arise  in  future  wars.  Where  neutral  vessels  are 
found  engaged  in  a  trade  which  in  peace  time  is  altogether 
closed  to  them  or  on  equal  terms  in  one  where  they  were 
previously  subject  to  special  additional  tolls,  they  should  be 
captured  and  sent  in  for  condemnation. 


(r)   William  (180G),  5  C.  Rob.,  385. 

(s)  See  the  Montara,  Takahaslii,  "Inter.  Law  in  the  Ruseo- Japanese  War,' 
p.  633. 
{t)  Pari.  Papers,  Misc.  No.  5  (1909),  pp.  247  and  279. 
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CHAPTER  IX 
ENEMY  CHARACTER 

WE  have  spoken  of  enemy,  neutral  and  British  ships 
and  cargoes  ;  let  us  now  consider  how  their  char- 
acter is  ascertained.  For  the  character  of  property, 
whether  enemy,  neutral  or  British  and  whether  therefore 
it  is  to  be  condemned  or  released,  is  governed  by  special 
rules  ;  it  is  not  dependent  on  the  mere  nationahty  of  the 
owner.     First  let  us  consider  the  rules  relating  to  ships. 

Smps. 

The  character  of  a  ship  is  that  of  the  state  in  which  she 
is  registered  and  whose  flag  she  is  entitled  to  fly.  By  this 
character  she  is  condemned  or  released  and  no  regard  is 
paid  to  any  shares  or  interests  in  her  (a),  or  mortgages  or 
liens  upon  her  (6),  which  may  be  held  by  persons  of  some 
other  character.  A  vessel  which  owing  to  the  recency  of  her 
building  or  transfer  or  for  any  other  cause  is  not  registered, 
has  her  character  fixed  by  the  same  rules  as  that  of  cargoes 
and  her  owners  are  ascertained  from  the  building  contract 
of  the  documents  of  transfer.  In  regard  to  this  rule  there  is 
one  matter  requiring  special  consideration,  namely  the  case 
of  vessels  who  change  their  character  during,  or  shortly 
before  the  commencement  of,  the  war. 


{a)  Vrow  mizaheth  (1803),  .5  C.  Rob.,  2;  7«rf<w^nV  (1854),  Spinks,  54.  In 
this  last  case  it  was  said  that  the  flag  is  conclusive  afjainst  a  vessel,  but  if  it 
is  in  her  favour  captors  may  go  behind  it  and  show  that,  as  a  fact,  there  are 
interests  in  her  which  are  fit  to  be  condemned.  And  in  that  case  such 
interests  will  be  condemned,  despite  the  flag.  This  is,  however,  improbable 
in  the  future  now  that  the  various  national  rules  for  the  registration  of  ship- 
ping are  more  strict.  See  also  Dec.  of  London,  art.  .">7.  For  British  registra- 
tion rules,  see  Merchant  Shipping  Act,  18'J4  (57  &  58  Vict.,  c.  60). 

(h)  Tohago  (1804),  5  C.  Rob.,  218;  Marianna  (1805),  6  C.  Rob.,  24.  Also 
Ariel,  cited  below,  and  Aina  (1854),  Spinks,  8. 
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Fraudulent  Transfer. 

The  transfer  of  a  vessel  is  lawful  at  any  time  ;  but  where 
such  a  transfer  converts  the  character  of  the  vessel  from 
enemy  to  neutral  and  takes  place  when  war  is  imminent  or 
actually  in  progress,  there  is  a  strong  probability  that  it 
was  merely  colourable  and  done  to  defraud  the  enemy  of 
his  rights  of  capture.  It  is  a  transaction  of  grave  suspicion 
and  subject  to  the  closest  scrutiny.  If,  however,  it  is  shown 
to  be  a  bona  fide  and  absolute  transfer,  intended  to  pass  the 
property  in  the  ship  without  any  engagement  to  restore  it 
under  any  circumstances  and  without  any  fraud  or  collusion, 
it  will  be  held  good,  even  though  made  to  avoid  the  con- 
sequences of  war  (c).  Even  a  transfer  by  gift  is  legal  provided 
it  is  bona  fide  {d).  In  all  cases  the  Court  looks  rather  at 
natural  evidence  such  as  correspondence,  than  for  formal 
documents  and  may  uphold  a  transfer  although  the  purchase 
money  has  not  been  paid,  or  the  receipt  or  other  formal 
documents  are  not  produced  (e).  But  the  burden  of  proving 
that  the  transfer  is  bona  fide  is  on  the  new  owner  (/),  and  in 
the  absence  of  the  formal  documents  or  in  cases  of  fraud  or 
other  misconduct  he  will  generally  be  denied  the  privilege 
of  making  further  proof  (gr).  Where  he  is  permitted  to  do  so, 
the  privilege  is  made  equally  available  to  the  captors  (h). 

In  all  cases  where  the  transfer  of  an  enemy  vessel  is  not 
complete  she  will  be  condemned.  It  is  not  complete  if  only 
made  during  the  voyage  on  which  the  vessel  is  captured 
and  before  actual  delivery  to  the  new  owTier  (i).  For  a  vessel 
cannot  change  her  character  during  a  voyage  (j).  Nor  is  it 
complete  if  there  is  any  condition  for  the  restoration  of  the 
Tessel,  or  any  control  or  interest  (other  than  a  lien  for  the 
purchase-money)  left  to  the  original  owner  (k).  Finally  under 
no  circumstances  will  a  transfer  from  an  enemy  to  a  neutral 

(c)  Ariel  (1857),  11  Moore,  119. 

(<f)  Benedict  (1855),  Spinks,  314. 

(e)  Sogla.fie  (1854),  Spinks,  104  :  Ariel  (1857),  11  Moore,  119. 

(/)  Hrjist  MercTi  (1854).  Spinks.  198. 

[(])   Christine  (1854),  Spinks,  82  ;  Nina  (1855),  Spinks,  276. 

(A)  Maria  (1855),  Spinks,  321.     For  "  further  proof,"  see  below,  p.  132. 

(i)  Baltica  (1857),  11  Moore.  141. 

{j)  Danclichatir  Africaan  (1798).  1  C.  Rob.,  107. 

(k)  Sechi  Gesrhwi.'itern  (1801),  4  C.  Rob.,  100. 
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made  in  a  blockaded  port  be  recognised  as  valid  (l),  until 
completed  by  delivery  at  the  neutral  destination,  though 
one  from  one  neutral  to  another  afiFords  no  ground  for 
confiscation  (m). 

The  same  rules  apply  in  the  case  of  a  British  ship  found 
trading  with  the  enemy  and  alleged  to  have  been  transferred 
to  a  neutral.  If  she  is  to  escape  condemnation,  such  transfer 
must  be  out-and-out  and  not  merely  colourable  (n). 

Cargoes. 

The  charact-er  of  property  other  than  registered  ships  is 
not  so  easily  ascertained,  at  any  rate  by  the  British  rules  (o). 
By  them  it  is  taken  to  be  that  of  the  state  in  which  their 
owner  has  his  trade  domicile.  Let  us  first  see  who  is  regarded 
as  their  owner  and  then  consider  how  his  trade  domicile 
is  ascertained. 

The   Cargo-Owner. 

Goods  are  deemed  to  be  in  the  ownership  of  the  party  at 
whose  risk  they  are  during  transit.  The  ordinary  rule  of  law 
is  that  goods  ordered  and  delivered  to  the  master  of  the  ship 
are  considered  as  delivered  to  the  consignee.  From  the  moment 
of  being  placed  on  board  they  are  at  his  risk  ;  he  insures 
them  and  he  is  their  owner.  But  where  a  special  custom  of 
trade  or  a  special  contract  is  proved  whereby  the  risk  remains 
in  the  consignor,  or  where  the  goods  were  sent  by  the  con- 
signor as  his  own  speculation  and  without  the  previous 
order  of  any  person,  then  the  consignor  is  the  owner  (p). 

In  time  of  war,  however,  or  in  contemplation  of  war,  all 
goods  destined  for  an  enemy  consignee  from  a  neutral  con- 
signor could  be  saved  from  enemy  character  by  a  special 
contract  leaving  them  at  the  risk  of  the   consignor.  Thus 

{I)  General  ffamiltm  (1805),  6  C.  Rob.,  61  ;  Speculation  (1810),  Edw.,  344. 

(jrt)  Potsdam  (1801),  4  C.  Rob.,  89. 

{7i)  Odin  (1799),  1  C.  Rob.,  248.  Fraudulent  transfer  is  also  considered  in 
arts.  5o  and  56  of  the  Declaration  of  London. 

{())  These  rules  are  followed  by  the  United  States  of  America,  Japan  and 
Holland,  while  the  general  practice  of  Europe  is  to  base  the  character  of  the 
poods  on  the  nationality  of  their  owner,  regardless  of  his  place  of  business. 
See  Pari.  Papers,  Misc.  No.  4  (1909),  p.  32. 

(p)  See  the  Abo  (1854),  Spinks,  42. 
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belligerents  would  be  defrauded  of  their  rights  of  capture.  Any- 
such  contract  therefore  which  is  made  flagrante  hello  is  in- 
valid, and  goods  destined  for  an  enemy  consignee  are  treated 
as  enemy  property  {q).  Probably,  however,  the  converse 
does  not  hold,  and  the  ownership  of  goods  from  an  enemy  con- 
signor to  a  neutral  consignee  must  be  proved  to  have  passed 
to  the  neutral,  otherwise  they  will  be  presumed  to  be 
enemy  {r).  Moreover,  cargoes,  like  ships,  cannot  change 
their  character  during  transit  by  any  transfers  made 
during  (s)  or  in  contemplation  of  war  {t). 

Trade   Domicile. 

Having  ascertained  who  is  the  owner  of  the  goods,  the  next 
step  is  to  ascertain  his  trade  domicile  ;  for  on  that  the  enemy 
or  innocent  character  of  himself  and  his  goods  depends.  The 
basis  of  the  theory  of  trade  domicile  is  the  common -sense  view 
that  the  trade  which  enriches  the  enemy  is  enemy  trade,  and 
that  the  property  involved  in  it  is  to  be  treated  as  enemy.  In 
time  of  war,  therefore,  a  person  is  considered  as  belonging 
to  that  country  where  he  is  resident  and  where  he  carries  on 
his  trade  (w).  That  is  the  country  of  his  trade  domicile.  A 
person  residing  and  trading  in  the  enemy's  territory  is  there- 
fore an  enemy  whatever  his  nationality.  And  this  applies 
equally  to  persons  in  territory  occupied  by  the  enemy  and 
substantially  reduced  into  their  possession  by  formal  pro- 
clamation or  uninterrupted  occupation  for  a  considerable 
period.  The  effect  of  every  such  occupation  is  decided  on  the 
facts  of  the  case  {v).  Conversely  a  person  of  enemy  nationahty 
is  for  this  purpose  neutral  or  British,  if  he  resides  and  trades 
in  neutral  or  British  territory  {w). 

But  the  case  may  be  more  comphcated  than  this,  for  resi- 
dence is  not  an  essential  part  of  trade  domicile,  and  a  person 

{q)  Packet  de  Billoa  (1799),  3  C.  Rob.,  133. 
(r)  See  Hall,  op.  cit.,  p.  508.     Also  Dec.  of  London,  art.  .59. 
(»)  Vrow  Marf/aretha  (1799),  1  C.  Rob.,  336. 
(f)  Jan  Frederick  (1804),  5  C.  Rob.,  127. 
(«)  Aho  (1854),  Spinks,  42. 
(v)  Oerasimo  (1857),  11  Moore,  88. 

\w)  Postilion  (1779),  Hay  and  Marriott,  245;  Angelique  (1801),  3  C.  Rob. 
Appendix,  p.  7. 
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may  have  different  trade  domicile  for  different  trade  trans- 
actions (x).  He  may  reside  in  neutral  or  British  territory,  but 
have  a  house  of  business  or  productive  estates  in  enemy  ter- 
ritory. The  produce  of  these  concerns  will  then  be  invested 
with  an  enemy  character  {y),  while  his  other  property 
remains  imaffected  (;:).  Consuls  are  in  the  same  position  as 
ordinary  persons.  Their  stock-in-trade  acquires  the  character 
of  their  place  of  residence  and  trade,  not  that  of  their 
nationality  or  the  country  they  represent  (a). 

The  character  of  goods  belonging  to  a  trading  corporation 
or  partnership  is  fixed  by  the  place  where  the  business  is 
carried  on,  even  though  all  the  shareholders  or  partners 
reside  elsewhere  (6).  In  the  case  of  the  latter,  where  the 
partners  reside  some  in  enemy  and  some  in  neutral  territory 
and  the  business  is  of  a  general  nature  not  carried  on  mainly 
in  enemy  territory,  the  property  is  divided  and  only  the 
shares  of  those  residing  in  enemy  territory  will  be  con- 
demned (c). 

A  person  who  pays  a  mere  temporary  visit  to  an  enemy 
country  will  not  thereby  acquire  an  enemy  character.  But 
the  visit  must  not  be  prolonged  beyond  a  reasonable  time. 
Similarly  on  the  outbreak  of  war  a  neutral  subject  is  entitled 
to  a  reasonable  period  Mathin  which  to  leave  the  enemy 
territory  and  so  avoid  a  hostile  trade  domicile  (d).  In  both 
cases  what  is  a  reasonable  time  depends  on  the  facts  and 
cannot  be  laid  down  generally.  A  hostile  trade  domicile 
dependent  on  residence  alone  is  removed  once  its  possessor 
actually  begins  bona  fide  to  leave  the  country  without 
intention  of  returning  (e).  There  must,  however,  be  some 
overt  act  of  leaving,  no  mere  intention  to  leave  is  sufficient, 
however  clearly  proved  (/). 

(ar)  Two  Brothers  (1799),  1  C.  Rob.,  132 

(y)  Jonge  Klasnrui  (1804),  5  C.  Rob.,  302  ;  Phoenix  (1803),  5  C.  Rob.,  20. 
(z)  Poi-tland  (1800),  3  0.  Rob.,  44. 

{a)  Indinn  CVli>/(1800),  3  C.  Rob.,  22  ;  Johanna  Emilie  (1854),  Spinks,  15. 
\h)  See  Janson  v.  Driefontein  Consolidated  Mines,  Ltd.,  L.  R.,  1902,  Ap. 
Cases,  p.  505. 

(c)  Harmony  (1800),  2  C.  Rob.,  322,  and  cases  referred  to  in  the  Vigilantia 
(1798),  1  C.  Rob.,  14. 

(d)  Harmony,  ibid. 

(e)  Indian  C'hief  (imO),  3  C.  Rob.,  20. 
(/)  Frendent  (1804),  5  C.  Rob.,  277. 
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CHAPTER  X 
VISIT  AND  CAPTURE 

WE  have  now  finished  our  consideration  of  what  may 
be  described  as  the  substantive  laws  of  naval 
warfare.  We  have  seen  that  the  existence  of  a  state  of  war, 
duly  proclaimed,  confers  upon  a  belligerent  the  right,  not 
only  to  attack  and  destroy  the  enemy's  armed  forces,  but 
also  to  capture  his  merchant-ships  and  prevent  those  of 
neutral  character  from  rendering  him  assistance  in  the 
prosecution  of  the  war.  It  now  remains  to  discuss  the 
adjective  law,  or  rules  of  procedure,  whereby  these  rights 
are  enforced.  This  is  done  by  means  of  the  exercise  of  the 
rights  of  visit  and  search,  and  capture,  which  a  state  of  war 
confers  upon  a  belhgerent  state  ;  and  by  the  establishment 
of  properly  constituted  prize  courts  for  the  purpose  of 
administering  to  vessels  so  captured  the  recognised  rules  of 
international  law.  These  courts  are  established  by  the 
belligerent  in  his  own  territory  ;  but  their  judgments  are 
binding  on  all  parties  concerned,  whatever  their  nationality. 
The  rights  of  visit  and  search,  and  capture,  being  rights 
conferred  upon  a  belligerent  state,  can  only  be  exercised  by 
an  officer  in  the  armed  forces  of  that  state  and  in  a  duly 
commissioned  ship  of  war.  It  would  not  be  lawful,  for  example 
for  the  captain  of  a  large  merchant  vessel,  whose  name  was 
borne  in  the  Navy  List  of  his  country  as  a  reserve  officer, 
to  exercise  these  rights  from  his  vessel,  until  she  had  been 
duly  converted  into  a  ship  of  war.  But  they  become  by  the 
mere  outbreak  of  war  the  lawful  attributes  of  every  duly 
commissioned  warship  of  the  belligerents.  "  The  right  of 
visiting  and  searching  merchant-ships  upon  the  high  seas, 
whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be 
the  destinations,  is  an  incontestible  right  of  the  lawfully 
commissioned  cruisers  of  a  belhgerent  nation.  I  say,  be  the 
ships,   the  cargoes,  and  the  destinations  what  they  may 
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because,  till  they  are  visited  and  searched,  it  does  not  appear 
what  the  ships  or  the  cargoes  or  the  destinations  are  ;  and 
it  is  for  the  purpose  of  ascertaining  these  points  that  the 
necessity  of  this  right  of  visitation  and  search  exists  "  (a). 

All  merchant-ships  therefore  are  subject  to  this  right,  but 
not  warships  and  other  government-owned  vessels  of  neutral 
states.  But  the  immunity  which  neutral  public  ships  possessed 
did  not,  according  to  the  British  and  American  view,  extend 
to  merchant  vessels  under  their  convoy.  Such  vessels  were 
just  as  liable  to  search  and  capture  as  any  other  merchant - 
ship,  and  any  resistance  offered  by  the  convoying  vessel 
rendered  both  it  and  the  vessels  under  its  protection  liable 
to  capture  and  condemnation  (6).  This  view,  however,  was 
always  opposed  by  continental  countries  and,  in  regard  to 
neutral  merchant -ships  under  convoy  of  a  warship  of  their 
own  nationality,  has  now  been  abandoned  by  Great 
Britain  (c). 

The  areas  within  which  the  right  of  visit  and  capture 
may  be  exercised  are  the  high  seas  and  the  territorial  waters 
of  all  the  belligerents  {d).  Theoretically  a  vessel  may  be 
stopped  anywhere  outside  neutral  territorial  waters  and 
at  any  distance  from  the  theatre  of  war,  though  here  again 
the  modern  practice  of  Great  Britain  has  been  modified  (e). 
The  necessity  and  difficulty,  under  modem  conditions  of 
commerce,  of  exercising  these  rights  with  proper  vigilance 
but  without  undue  vexation  is  obvious.  Searching  vessels 
at  some  point  of  convergence  on  the  great  ocean  trade  routes 
far  removed  from  the  seat  of  war  would  put  a  very  heavy 
burden  on  neutral  commerce  out  of  all  proportion  to  the 

{a)  Maria  (1799),  1  C.  Rob.,  359. 

{h)  Maria  (1799),  1  C.  Rob.,  340  ;  Nereide  (1815),  9  Cranch,  440. 

(c)  See  Pari.  Papers,  Misc.  No.  4  (1909),  pp.  4  and  25,  Misc.  No.  5  (1909),  pp. 
7S  and  2 HO  ;  and  Dec.  of  London,  arts.  61  and  62.  And  in  No.  29  of  the 
instructions  to  the  Britih  Deleg^ate-i  at  the  Hague  Conf.,  1907,  H.M.  Govern- 
ment declared  that  "  they  would  be  jjlad  to  see  the  right  of  search  limited  in 
ever V  practica'ile  way,  e.y.,  by  the  adoption  of  a  system  of  consular  certificates 
declaring  the  absence  of  contraband  from  the  cargo  "  :  Pari.  Papers,  Misc.  No. 
HI  90S),  p.  17. 

(d)  See  p.  62,  above. 

(e)  Thus  at  the  time  of  the  South  African  War  the  British  Government 
agreed  not  to  search  Gr^rman  vessels  at  Aden,  or  at  any  place  at  an  equal  or 
greater  distance  from  the  s-eat  of  war  (Pari.  Papers,  Africa  No.  1  (1900),  pp. 
20  and  25). 
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captures  likely  to  be  made.  It  also  has  the  additional  draw- 
back of  adding  considerably  to  the  difficulty  of  ascertaining 
the  real  destination  of  the  ship  or  her  cargo.  The  nearer  to 
the  seat  of  war  that  a  vessel  is  stopped,  the  more  probable 
it  is  that  she  is  an  offender  and  the  better  prospect  there  is 
of  discovering  her  offence.  Let  us  now  assume,  in  order  to 
describe  the  duties  of  captors  as  clearly  as  possible,  that 
the  British  Empire  is  involved  in  a  war  and  a  British  cruiser 
has  sighted,  somewhere  outside  neutral  waters,  a  merchant- 
ship  which  she  wishes  to  search. 

The    Chase. 

When  a  vessel  is  sighted  which  it  is  intended  to  search, 
in  case  of  any  claims  to  share  in  the  prize  money  which 
other  ships  of  His  Majesty  or  his  allies  may  put  forward  (/), 
it  is  of  great  importance  to  observe  and  commit  to  writing 
the  following  : 

(1)  The  time  of  sighting  the  chase,  her  bearing  and 
distance  from  the  pursuing  vessel,  her  course  at  the  time 
and  any  subsequent  alteration. 

(2)  The  presence  then  or  subsequently  of  any  other 
British  or  alHed  warship,  her  course,  bearing  and  distance 
from  the  chase  and  the  part,  if  any,  taken  by  her  in  the 
pursuit. 

(3)  The  place  and  time  at  which  the  chase  is  overtaken  ; 
which  pursuing  vessel  first  came  up  and  the  bearing  and 
distance  of  other  pursuing  vessels,  if  any,  at  that  time. 

When  the  pursuing  vessel  has  come  within  a  reasonable 
distance  of  the  chase  the  commanding  officer  should  signal 
to  her  his  intention  to  visit  her  and  order  her  to  hoist  her 
colours.  For  this  purpose  the  commercial  code  of  inter- 
national signals  is  to  be  used,  whatever  the  vessel's  nation- 
ality {g).  On  such  a  signal  being  made  from  any  of  H.M.  ships 
including  any  vessel  under  the  command  of  an  officer  of 
H.M.  navy  on  full  pay,  a  British  ship  is  bound  to  hoist  the 

(/)  And  for  complying  with  art.  1878  of  the  King's  Reg.  and  Admiralty 
Instractions. 

{g)  King's  Reg.  and  Admiralty  Instractions,  art.  410. 
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proper  national  colours  (h).  If  the  visiting  ofificer  can  be  sent 
on  board  without  the  vessel  being  stopped  this  should  be 
done,  but  as  a  general  rule  the  vessel  will  be  required  to 
bring  to. 

Resisting  Visit  and  Search. 

A  vessel  is  entitled  to  try  to  escape  and  is  not  liable  to 
capture  or  condemnation  merely  for  so  doing,  if  she  is 
ultimately  overtaken  (i).  The  cruiser,  on  the  other  hand,  if 
her  signals  are  ignored,  should  first  fire  two  rounds  of  blank  ; 
then,  if  necessary,  a  shot  across  the  bows.  If  this  has  no 
effect,  it  will  then  be  lawful  to  adopt  any  measures  of  force 
necessary  to  bring  the  merchant-ship  to  reason.  If,  however, 
the  cruiser  has  been  pursuing  under  false  colours  or  none 
(which  is  quite  legitimate),  she  must  hoist  her  true  colours 
before  resorting  to  any  act  of  force  (j). 

Although  a  vessel  may  lawfully  attempt  to  escape  by  flight, 
any  forcible  resistance  on  her  part  involves  her  condemnation 
on  capture,  even  if  she  was  otherwise  irmocent.  Any  enemy 
cargo  on  board  her  follows  the  same  fate.  But  neutral  cargo 
in  an  enemy's  ship  is  released  (k)  ;  for  resistance  by  an  enemy 
master  is  a  legitimate  act  and  only  involves  the  condemna- 
tion of  a  neutral  cargo  where  the  owner  knew  the  vessel  to  be 
armed  and  intending  to  resist.  In  that  case  the  cargo-owner 
is  held  to  have  abandoned  the  protection  of  his  neutral 
character  in  favour  of  that  provided  by  belligerent  force  (l). 
Neutral  cargo  in  a  neutral  vessel  is  always  confiscated  ;  for 
resistance  by  a  neutral  master  is  a  violation  of  a  duty 
imposed  by  international  law  and  as  such  infects  all  the 
property  under  his  care  (m).  The  same  rules  apply  in  the 
case  of  an  attempt  at  rescue  by  the  crew  of  the  vessel  after 
capture. 

(h)  Merchant  Shipping  Act,  1894  (57  &  58  Vict.,  c.  60),  sec.  74. 

(i)  See  San  Juan  liaptista  (1803),  5  C.  Rob.,  33,  and  Mentiyr  (1810),  Edw.,  207. 
But  compare  Russian  Instructions  printed  in  London  Gazette,  March  18,  1904, 
and  in  "  Russian  and  Japanese  Prize  Cases,"  vol.  i,  p.  332. 

(j)  Peacock  (1802),  4  C.  Rob.,  187. 

(k)  Catharina  Elizabeth  (1804),  5  C.  Rob.,  232. 

(/)  Famiy  (1814),  1  Dods.,  448. 

(m)  Marui  (1799),  1  C.  Rob.,  340  ;  Franklin  (1811),  2  Acton,  106. 

I 
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Visit, 

The  necessary  information  as  to  the  nationality,  cargo 
and  destination  of  the  vessel  is  obtained  by  sending  on  board 
her  a  visiting  officer.  He  should  be  accompanied  by  another 
officer,  if  possible,  to  corroborate  him  ;  both  should  be  in 
uniform  and  the  boat  should  fly  the  British  flag.  The  master 
of  the  arrested  vessel  must  not  be  required  to  come  himself 
on  board  the  warship  or  to  send  any  other  person,  in  order 
to  show  her  papers  or  for  any  other  reason  {n).  Only  the 
visiting  officers  should  go  on  board  in  the  first  place,  and 
the  required  information  should  be  obtained  with  the 
greatest  courtesy  and  speed.  The  name  of  the  vessel  should 
be  on  her  bows,  boats  and  buoys.  The  flag  she  flies  should 
ordinarily  show  her  nationality  but  is  not  conclusive  (o). 
If  the  officer  is  forthwith  satisfied  that  the  vessel  is  mnocent, 
she  should  be  released  without  more  ado.  But  in  almost 
every  case  he  will  require  to  see  her  papers,  and  if  his  request 
for  these  is  refused  he  may,  if  necessary,  resort  to  force  to 
obtain  them. 

Ship  Papers. 
Every  ship  should  be  provided  with  proper  papers,  which 
should  be  in  due  order  and  duly  correspond  with  each  other 
and  the  facts  of  the  case.  As  a  guide  there  are  set  out  below 
the  papers  which  should  be  on  board  British  merchant-ships, 
And  the  mformation  they  contain  is  to  be  found  in  somewhat 
similar  documents  in  foreign  vessels. 

(1)  Certificate  of  registry.  Every  British  ship,  except 
certain  small  coasting  vessels,  is  required  to  be  registered 
and  carry  a  certificate  of  registry  containing  her  name, 
number  and  tonnage,  the  name  of  her  owners,  the  name 
of  her  master  and  the  port  to  which  she  belongs  (jj).  Her 
name  must  also  be  painted  on  both  bows,  the  port  to  which 
she  belongs  on  her  stem  and  her  number  and  tonnage 
must  be  cut  in  her  main  beam  {q). 

(n)  Thi«  is  the  rule  adopted  by  the  Institute  of  Inter.  Law,  Aunuaire  VI. 

(1882-3)  p.  214.    See  also  Holland,  "  Manual  of  Naval  Prize  Law,"  art.  198. 

The  opposite  view  has  been  held  ;  see  the  Eleanor  (1817),  2  Wheaton  346 

and  "Revue  de  Droit  Inter.,"  vol.  10,  p.  214. 
(o)  Bourse  (1811),  Edw.,  370  ;  see  ch.  ix.  above. 

Ip)  Merchant  Shipping  Act,  1894  (.57  and  58  Vict.  c.  60),  sees.  2,  3, 11  and  14. 
(q)  Ibid.,  sec.  7. 
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(2)  Agreement  with  the  crew.  This  contains  the  nature 
and  duration  of  the  voyage  or  engagement,  and  the 
number  and  description  of  the  crew  and  tlie  capacity  in 
which  each  is  to  serve  (r).  At  the  commencement  of  each 
voyage  a  copy  must  be  posted  in  the  ship  in  a  position 
accessible  to  the  crew(s). 

(3)  Official  log-book.  This  is  required  to  be  kept  in  every 
British  ship  in  the  appropriate  form  for  that  ship  approved 
by  the  Board  of  Trade.  In  addition  many  owners  require 
an  ordinary  log  to  be  kept ;  and  this  ship's  log  may  be 
kept  distinct  from,  or  united  with,  the  official  log  {t). 

(4)  Builders'  contract  will  usually  be  found  on  a  vessel 
which  has  not  changed  hands  since  she  was  built. 

(5)  Bill  of  sale  is  the  document  by  which  a  vessel  is 
transferred  to  a  purchaser.  In  the  case  of  an  alleged 
transfer,  the  date  of  it  will  enable  the  visiting  officer  to 
judge  whether  such  transfer  is  to  be  recognised  as  vaUd 
or  not  (w). 

(6)  Clearance  certificate  is  required  to  be  obtained 
from  the  customs  officer  by  every  vessel  sailing  from  a 
British  port  (v).  And  it  cannot  be  obtained  until  the  master 
of  such  vessel  has  declared  to  that  officer  the  name  of 
the  nation  to  which  he  claims  that  she  belongs,  and  that 
officer  shall  thereupon  inscribe  that  name  on  the 
clearance  {w). 

(7)  Charter-party,  if  the  vessel  is  chartered.  This  docu- 
ment is  the  written  contract  for  the  hiring  of  the  vessel 
made  between  the  owner  or  master  and  the  charterer. 
It  may  be  for  a  specific  voyage  or  for  a  given  time  and 
usually  contains  the  names  of  the  owner  or  master,  the 
charterer  and  the  vessel,  the  port  in  which  she  was  at  the 
time  it  was  made,  the  nature  of  the  cargo,  the  place  of 
loading  and  place  of  dehvery. 

(8)  Bill  of  lading  is  a  receipt  given  by  the  master  of 

(r)  Ihid.,  sec.  114. 
(s)  Ibid.,  sec.  120. 
(0  Ibid.,  sec.  289. 
((/)  See  above,  p.  lOfi. 

(r)  Customs  Consolidation  Act,  1876  (39  and  40  Vict,  c.  36),  sees.  128,  133 
and  14.0. 

(w)  Merchant  Shipping  Act,  1894,  sec.  68. 
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the  ship  to  each  shipper  of  a  parcel  of  goods.  It  is  usually 
made  out  in  triplicate  and  one  copy  is  retained  by  the 
master.  It  specifies  the  name  of  the  master  and  the  vessel, 
the  name  of  the  shipper  and  place  of  shipment,  the  name 
of  the  consignee  and  place  of  delivery,  and  the  nature 
and  amount  of  the  goods. 

(9)  Manifest  is  made  up  from  the  various  bills  of  lading 
and  is   a  schedule  of   the   whole   cargo   containing   the 
particulars  set  out  in  the  bills  of  lading. 
From  these,  or  similar  papers  required  by  the  regulations 
of  foreign  states,  all  necessary  information  as  to  the  nation- 
ality of  the  ship  and  the  nature  of  her  voyage  and  cargo 
should  as  a  rule  be  obtainable.  If  they  show  any  lawful  ground 
of  capture  the  vessel  should  be  detained.  If  she  is  clearly 
innocent  she  should  be  at  once  released. 

Default   as   to   Papers. 

Where  all  or  some  of  the  ship's  papers  are  missing  or  are 
irregular  or  inconsistent  or  have  the  appearance  of  being 
false,  the  vessel  should  be  seized,  unless  a  thoroughly 
satisfactory  explanation  is  forthcoming  to  satisfy  the 
visiting  officer  of  the  innocence  of  the  vessel.  In  nearly  all 
cases  of  this  nature,  even  if  the  vessel  is  found  by  the  Prize 
Court  to  be  innocent,  she  will  only  be  restored  subject  to 
the  payment  of  the  captors'  costs  and  expenses  {x). 

Similarly  spoliation  of  papers  is  a  ground  for  seizure  and, 
where  it  is  accompanied  by  circumstances  of  grave  suspicion, 
as  for  example  when  the  captors  were  in  sight,  will  ipso  facto 
involve  condemnation  without  any  opportunity  being 
allowed  to  the  owners  to  offer  further  proof  {y).  This  privilege 
will,  however,  be  allowed  in  cases  where  in  the  opinion  of  the 
Court  the  circumstances  are  of  a  less  gravely  suspicious 
character  (2)  ;  and  the  owners  will  be  required  to  produce 
thereby  overwhelming  proof  of  innocence.  It  is  not  sufficient 

(a?)  Sarah  (I80I),  3  C.  Rob.,  330;  Nostra  Sigiwra  de  Pieila da  Nova  Aurora 
(1805),  6  C.  Rob.,  41.  But  in  the  case  of  the  Caroline  (1855),  Spinks,  252,  each 
side  had  to  pay  their  own  costs, 

(y)  Ruing  Sun  (1799),  2  C.  Rob.,  106.  As  to  "further  proof,"  see  p.  132 
below. 

(«)  Johanna  Emilie  (1864),  Spinks,  25. 
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explanation  to  say  that  the  papers  destroyed  were  of  a 
merely  private  nature  (a),  but  it  may  be  enough,  if  all  else  is 
straightforward,  to  prove,  for  example,  that  the  guilty 
person  had  some  personal  private  interest  in  their  destruc- 
tion (b),  or  was  a  lunatic  who  subsequently  destroyed 
himself  (c). 

Search. 
If,  however,  for  any  reason  the  inspection  of  the  papers 
still  leaves  the  visiting  officer  in  doubt  as  to  the  innocence 
of  the  vessel,  he  should  then  cause  her  to  be  searched.  For 
this  purpose  he  may  then  call  his  boat's  crew  on  board,  and 
help  and  information  should  be  requested  of  the  master  and 
crew  of  the  vessel  ;  but  this  they  are  perfectly  entitled  to 
refuse,  and  they  must  be  subjected  to  no  coercion.  The 
difficulty  and  delay  which  must  ensue  from  an  attempt  to 
search  a  vessel  of  any  size  is  obvious,  but  if  it  is  deemed  to 
be  necessary  it  should  be  done  as  quickly  and  carefully  as 
possible.  The  visiting  officer  should  always  give  the  master 
an  opportunity  of  explaining  anything  of  a  suspicious  char- 
acter which  the  search  discloses  (c^).  If  nothing  which  affords 
reasonable  grounds  for  believing  the  vessel  to  be  guilty  is 
disclosed,  the  visiting  officer  should  see  that  everything  is 
replaced  as  before  and  withdraw  with  his  men  as  quickly  as 
possible. 

Release. 

Whenever  in  the  course  of  his  visit  or  search  the  visiting 
officer  becomes  satisfied  that  the  vessel  is  not  liable  to 
capture  he  should  release  her,  but  before  taking  his  djB- 
parture  should  : 

(1)  Enter  and  sign  in  the  official  log  of  the  vessel  and 
on  the  document  specifying  her  nationality,  the  fact 
that  he.  Lieutenant  of  H.M.S. 

visited  and  searched  the  vessel  (or  as  the  case  may  be), 
giving  the  date  and  her  then  position. 

(2)  Ask  the  master  if  he  has  any  complaint  to  make, 
and,  if  so,  require  him  to  put  it  in  writing. 

(a)  Ttm  Brot/ifrx  (1799),  1  C.  Rob.,  132. 
{b)  Hunter  (1815),  1  Dods.,  480. 
(c)  Polly  (1800),  2  C.  Rob.,  361. 
{d)  Anna  (1805),  5  C.  Rob.,  385. 
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(3)  Take  possession  of  any  document,  if  such  should 
be  found,  relating  to  any  other  captured  vessel  whose 
case  is  still  awaiting  decision  by  the  Prize  Court  (e). 

Capture. 

It  rests  with  the  commanding  officer  of  the  warship  to 
decide  whether  the  visited  vessel  shall  be  detained.  Where 
the  evidence  derived  from  the  vessel  herself,  her  cargo, 
her  papers  or  her  position  affords  him  reasonable  ground  for 
believing  her  to  be  guilty,  he  should  detain  : 

(1)  Every  vessel,  whatever  her  nationality  which  : 

(a)  Is  guilty  of  spoliation  of  papers  (/). 

(b)  Carries  false  papers  {g). 

(c)  Carries    defective    or    irregular    papers,    without 
satisfactory  explanation  {h). 

(d)  Forcibly  resists  visit  and  search,  either  herself  or 
through  her  convoying  ship,  if  under  convoy  (i). 

(e)  Sails  under  enemy  convoy  (j). 

(2)  Every  British  ship,  or  that  of  an  aUy  in  the  war, 
which  is  found  trading  with,  or  acting  in  the  service  of, 
the  enemy,  unless  such  trade  is  (a)  under  license  ;  (b)  in 
ignorance  of  the  outbreak  of  war  ;  (c)  for  the  benefit  of 
the  British  or  allied  forces  (k). 

(3)  Every  enemy  ship  except  : 

(a)  Coast  fishing  vessels  and  vessels  of  petty  local 
navigation  (Z). 

(b)  Religious,      scientific      or      philanthropic       ex- 
pedition (w). 

(c)  Mail  steamers,  where  exempt  by  treaty  (n). 

(d)  Hospital  ships  (o). 

(e)  Rvineo  (1806),  (>  Rob.,  351  ;  such  document  should  be  sent  to  the  King's 
Proctor. 
(/)  See  p.  lie,  above. 
(g)  Ibid. 
(A)  Ibid. 

(i)  See  pp.  110  and  113,  above. 
(j)  See  p.  9!),  above. 
(A)  See  p.  1 7,  above. 
{I)  See  p.  3U,  above. 
(to)  See  p.  40,  above, 
(a)  See  p.  39,  above. 
(o)  See  p.  47,  above. 


VISIT   AND   CAPTURE  119 

(e)  Cartel  and  other  licensed  ships  (p). 
(4)  Every  neutral  ship  which  is  : 

(a)  Breaking  blockade  (q). 

(b)  Carrying  contraband,  or  is  herself  contraband  (r). 

(c)  Engaging  in  unneutral  service  (s). 

A  commanding  officer  need  not  be  deterred  from  cap- 
turing a  vessel  because  he  finds  that  she  has  already  been 
released  by  another  of  His  Majesty's  ships,  if  in  his  view 
there  is  sufficient  evidence  to  warrant  his  action.  Though 
where  such  release,  whether  by  consent  or  otherwise  has 
been  judicially  recorded  in  the  Prize  Court,  there  must  be 
some  new  evidence  to  warrant  the  Court  in  considering  the 
matter  afresh  {t)  ;  and  if  the  second  seizure  does  not  result 
in  the  condemnation  of  his  capture,  the  captor  will  be  liable 
in  costs  and  damages  (u). 

Capture  is  effected  by  informing  the  master  and  assuming 
possession  of  the  vessel.  In  doing  so  "it  is  not  necessarj^ 
that  the  captor  should  have  assigned  any  reason  at  the  time 
of  capture  ;  he  takes  it  at  his  own  peril  and  on  his  own 
responsibility,  to  answer  in  costs  and  damages  for  any 
wrongful  exercise  of  the  rights  of  capture.  At  the  same  time 
it  may  be  a  matter  of  convenience,  that  some  declaration 
should  be  made  ;  because  it  is  possible  that,  if  the  grounds 
are  stated,  it  may  be  in  the  power  of  the  neutral  master  to 
give  reasons  as  may  explain  away  the  suspicion  that  is 
suggested  "{v).  And  if,  even  at  this  eleventh  hour,  or  indeed 
at  any  time  on  the  voyage  to  the  port  where  the  vessel  is  to 
await  trial,  the  prize  officer  becomes  aware  of  any  matter 
which  establishes  the  vessel's  innocence  he  should  release 
her  at  the  earliest  moment  possible.  Possession  is  usually 
assumed  by  sending  a  prize  crew  on  board  the  captured  vessel 
to  take  charge  of  her.  But  that  is  by  no  means  essential  to 
constitute    a    capture.    "  Many    captures    have    been    held 

ip)  See  pp.  41  and  42,  above. 

iq)  See  ch.  vi. 

(?•)  See  ch.  vii. 

(«)  See  ch.  viii. 

{t)  Odessa  (185.';),  Spinks,  208. 

(k)  Mercurius  (1798),  1  C.  Rob.,  80. 

((•)  Jujfroiv  Maria  Schioeder  (1800),  3  C.  Rob,,  153. 
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effectual,  where  no  man  has  ever  been  put  on  board,  but  the 
ship  only  compelled  to  steer  in  the  direction  prescribed  by 
her  captor  "{w).  The  proper  method  therefore  of  taking 
possession  of  a  vessel  is  to  put  on  board  an  officer  and  some 
men  to  form  a  prize  crew.  But  where  that  is  impossible  owing 
to  bad  weather  or  other  causes,  the  commander  may  require 
the  master  of  the  captured  vessel  to  haul  down  his  flag  and 
navigate  according  to  orders  and  is  within  his  right  in  using 
any  amount  of  force  necessary  to  compel  him  to  do  so  (x). 

Ransom. 

In  the  old  days  of  privateering  captors  were  forbidden 
under  penalties  of  fines  to  release  a  prize  on  ransom  or  bail, 
and  such  a  course  must  not  now  be  adopted  unless  under 
special  instructions.  Dismissal  with  disgrace  or  other 
penalty  may  be  inflicted  on  the  commanding  officer  of  any 
of  His  Majesty's  ships  who  : 

(1)  By  collusion  with  the  enemy  takes  any  vessel, 
goods  or  thing  ; 

(2)  Unlawfully  agrees  with  any  person  for  the  ransoming 
of  any  vessel,  goods  or  thing  taken  as  prize  ;   or 

(3)  In  pursuance  of  any  unlawful  agreement  for  ran- 
soming, or  otherwise  by  collusion,  actually  quits  or 
restores  any  vessel,  goods  or  thing  taken  as  prize  {y). 

Destruction. 

Destruction  of  a  prize  is  only  permissible  in  cases  where 
it  is  impossible  to  send  the  prize  in  to  any  port  owing  either 
to  the  unseaworthy  condition  of  the  prize  or  the  incapacity 
of  the  captors  to  spare  a  prize  crew.  According  to  the  British 

{w)  Hercnlrx  (1819),  2  Dods.,  363. 

\x)  See  Professor  T.  E.  Holland's  letter  on  the  Koivshing  affair,  Times, 
Aus:.  7th,  18;t4,  reprinted  in  Takahashi,  " Chino- Japanese  War,"  p.  41.  Also 
the  Edward  <ind  Mary,  (1801),  3  C.  Rob.,  .S07. 

(y)  Naval  Discipline  Act  1866  (29  and  30  Vict.  3.  109)  sec.  41.  The  converse 
case  of  British  ships  captured  by  the  enemy  is  provided  for  by  sec.  45  of  the 
Naval  Prize  Act,  1864.  which  authorises  H.M.  in  Comicil  to  make  rejrulations 
prohibitin};  or  allowing  such  vessels  to  enter  into  agreements  for  ransom  and 
makes  liable  to  a  penalty  of  £500  any  person  "  who  ransoms  or  enters  into  any 
contract  or  agreement  for  ransoming  any  ship  or  goods  in  contravention  of 
any  such  Order  in  Council." 
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view  the  right  to  destroy  only  exists  in  regard  to  enemy 
vessels.  "  Regulariy  a  captor  is  bound  by  the  law  of  his  own 
country,  conforming  to  the  general  law  of  nations,  to  bring 
in  for  adjudication,  in  order  that  it  may  be  ascertained 
whether  it  be  enemy's  propert3^ — If  impossible  to  bring  in, 
their  next  duty  is  to  destroy  enemy's  property.  Where 
doubtful  whether  enemy's  property  and  impossible  to  bring 
in,  no  such  obligation  arises  and  the  proper  course  is  to 
dismiss.  Where  it  is  neutral,  the  act  of  destruction  cannot  be 
justified  to  the  neutral  owner  by  the  gravest  importance  of 
such  an  act  to  the  public  service  of  the  captor's  own  state  ; 
to  the  neutral  it  can  only  be  justified,  under  any  such 
circumstances,  by  a  full  restitution  in  value  "(z).  The  captors 
therefore  will  be  required  to  pay  the  full  value  of  the  property 
destroyed,  if  not  proved  to  be  enemy  property,  even  though 
it  would  have  been  confiscated  if  brought  into  the  Prize 
Court ;  and  in  addition  costs  and  damages  in  all  cases  where 
in  the  opinion  of  the  Court  there  was  no  reasonable  ground 
for  capture  (a). 

Before  destroying  a  merchant-ship  the  safety  of  all  on 
board  must  be  provided  for,  any  neutral  cargo  must  bo 
preserved  if  possible,  otherwise  compensation  will  have  to  be 
paid  for  it.  Finally  the  papers  on  board  must  be  secured  and 
forwarded  to  the  port  of  adjudication,  in  order  that,  if  the 
owners  take  legal  proceedings,  the  necessary  evidence  will 
be  forthcoming  to  show  that  the  captors  were  justified  in 
not  proceeding  to  adjudication  in  the  usual  way  (6). 

Sending   in    for   Adjudication. 

The  normal  and  proper  course  of  procedure  is  to  send  the 
prize  in  for  adjudication  by  a  Prize  Court.  Such  a  court  for 
the  trial  of  British  captures  can  only  be  established  in  British 
territory  (c).  The  vessel  should  therefore  be  sent  into  some 
port  of  the  United  Kingdom  or  other  dominion  of  the  crown. 
In  selecting  the  port  to  which  the  vessel  is  to  be  sent  the 
commanding  officer  is  required  to  exercise  proper  discretion, 

(z)  Feliciti,  (1810),  2  Dods.,  386.  But  see  Declaration  of  London,  arts.  48  to  54. 
{a)  Actipnn  (1815),  2  Dods.,  48. 

(b)  See  ibid.,  Leucude  (18.i.")),  Spinks,  217,  and  Odsec  (1855),  9  Moore,  150. 

(c)  Hague  Conf.,  iy07,  Conv.  xiii,  art.  4,  p.  91,  above. 
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having  regard,  first  to  his  instructions  as  to  the  service  on 
which  he  is  engaged  (cZ),  and  secondly,  to  the  convenience  of 
all  the  parties,  both  the  captors  and  the  various  owners  of 
the  prize  and  her  cargo.  It  is  his  duty  to  avoid  all  unnecessary 
delay  (e)  and  he  should  choose  the  nearest  port,  which,  under 
all  the  circumstances  of  the  case,  affords  the  best  facihties 
for  bringing  in  and  berthing  the  vessel  in  safety  without 
removing  her  cargo  (/)  and  for  communicating  with  the  place 
where  the  Prize  Court  is  sitting  (g).  Having  selected  his  port, 
he  then  places  the  prize  in  charge  of  an  officer  as  prize 
master  and  a  sufficient  number  of  men  to  act  as  prize  crew 
and  for  their  conduct  he  is  responsible.  Wherever  possible 
the  prize  master  should  be  an  officer  who  was  present  at 
the  capture. 

The  prize  master  must  proceed  with  as  little  delay  as 
possible  to  the  port  selected.  He  must  navigate  with  proper 
caution  and  take  all  the  steps  which  a  prudent  officer  would 
take  to  ensure  the  safety  of  his  vessel.  He  should  not  deviate 
from  his  course  imless  to  avoid  capture  or  for  some  other 
reasonable  cause,  and  must  not  recklessly  expose  his  vessel 
to  recapture  or  loss,  such  as  by  himself  attempting  to  make 
further  captures  (^),  or  to  enter  port  without  the  assistance 
of  a  pilot  where  the  usual  practice  is  to  engage  one  (i).  If 
the  prize  is  ultimately  restored  by  the  Court,  any  avoidable 
failure  in  these  duties  will  be  followed  by  costs  and  damages 
being  awarded  to  the  injured  parties  against  the  captors. 

The  treatment  of  the  master  and  crew  of  the  prize  must 
be  as  lenient  as  is  compatible  with  due  precautions  against 
any  attempt  at  rescue  or  other  interference  with  the  prize 
crevr.  Both  master  and  crew  may  be  invited  to  give  their 
parole  and  to  assist  in  the  navigation  of  the  vessel  (j),  but 

(d)  Anna  (1805),  5  C.  Rob.,  373. 

(e)  Peacock  (1802),  4  C.  Rob.,  185. 
(/)  Washington  (1806),  6  C.  Rob.,  27"). 
I^q)  Wilhelmiburff  (1804),  5  C.  Rob.,  143. 
(A)  Susanna  (1805),  6  C.  Rob..  48. 

(i)  Ber  Mohr  (1800).  3  C.  Rob.,  129, and  (1802) 4 C.Rob.,  314  ;  William  (1806), 
0  C.  Rob.,  316. 

(j)  Remhdwn  (1805),  6  C.  Rob.,  21  ;  if  this  is  done  at  the  time  of  capture, 
and  the  captain  chooses  to  rely  on  this  promise,  he  may  assert  his  possession 
of  the  prize  by  merely  putting  a  prize  master  on  board. 
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they  cannot  be  compelled  to  do  so(^-).  The  Naval  Discipline 
Act  enacts  that  "  When  a  ship  is  taken  as  prize,  none  of  the 
officers,  mariners  or  other  persons  on  board  her  shall  be 
stripped  of  their  clothes,  or  in  any  sort  pillaged,  beaten  or 
evil  entreated  ;  upon  pain  that  the  person  or  persons  so 
offending  shall  be  dismissed  from  His  Majesty's  service 
with  disgrace  or  suffer  such  other  punishment  as  is  herein- 
after mentioned  "(Z).  It  is  not  even  justifiable  to  put  the 
captured  crew  under  restraint,  unless  the  Prize  Court  is 
satisfied  that  it  was  absolutely  necessary  for  the  security  of 
the  captors.  Otherwise  the  captors  will  be  liable  in  damages 
for  so  doing  (r«). 

With  regard  to  the  papers  found  on  board  the  Act  requires 
that  *'  all  papers,  charterparties,  bills  of  lading,  passports, 
and  other  writings,  whatsoever  that  shall  be  taken,  seized 
or  found  aboard  any  ship  or  ships  which  shall  be  taken  as 
prize  shall  be  duly  preserved,  and  the  commanding  officer  of 
the  ship  which  shall  take  such  prize  shall  send  the  originals 
entire  and  without  fraud  to  the  Court  of  Admiralty,  or 
such  other  court  or  commissioners  as  shall  be  authorised  to 
determine  whether  such  prize  be  lawful  capture,  there  to 
be  viewed,  made  use  of  and  proceeded  upon  according  to 
law,  upon  pain  that  every  person  offending  herein  shall  be 
dismissed  from  His  Majesty's  service,  or  shall  suffer  such  other 
punishment  as  is  hereinafter  mentioned,  and  in  addition 
thereto  shall  forfeit  and  lose  his  share  of  the  capture  "(n). 
When  it  is  not  convenient  to  send  with  the  prize  an  officer 
who  was  present  at  the  capture,  the  papers  must  be  ac- 
companied by  an  affidavit  identifying  them  and  setting  forth 
that  this  section  has  been  complied  with.  The  papers  must 
be  numbered  and  each  of  them  initialed  by  the  person 
before  whom  the  affidavit  is  sworn.  Similarly  if  there  are 
no  papers,  or  there  has  been  spoliation,  or  concealment,  or 
loss  of  papers,  an  affidavit  to  that  effect  must  be  sent.  These 
affidavits  must  be  sworn  by  an  officer  present  at  the  capture 

(A)  Pensylvania  (1809)  1  Acton  33.  But  if  no  parole  is  piven  and  the  prize 
crew  is  insufficient  to  navigate  the  vessel,  the  ship's  master  may  go  where  he 
chooses. 

(I)  Sec.  40. 

(;«)  San  Juan  JBujjtUta  (1803)  5  C.  Rob.,  33. 

(n)  Sea  38. 
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before  a  British  Consul  in  a  convenient  port  or  before  a  duly 
authorised  naval  ofificer(o).  For  in  matters  of  prize  proceed- 
ings it  is  lawful  for  the  Admiralty,  with  the  consent  of  the 
Lord  Chancellor,  to  authorise  any  officer,  holding  a  specified 
office  on  board  any  of  H.M.  ships  or  any  specified  class  of 
H.M,  ships,  to  administer  oaths  and  take  affidavits  whilst  on 
the  high  seas  or  out  of  His  Majesty's  dominions.  And  the 
signature  of  such  officer  shall  be  accepted  by  the  Court 
without  further  evidence  (p). 

As  to  the  cargo  and  ship's  furniture,  although  for  the 
purposes  of  the  search  it  may  have  been  necessary  to  remove 
the  hatches  and  open  parcels  of  the  cargo,  everything  must 
be  replaced  and  the  prize  master  must  take  every  precaution 
to  prevent  anything  being  taken  or  lost.  No  person  subject 
to  the  Naval  Discipline  Act  shall  take  out  of  any  prize,  or 
ship  seized  for  prize,  any  money,  plate  or  goods,  unless  it 
shall  be  necessary  for  the  better  securing  thereof  or  for  the 
necessary  use  and  service  of  any  of  His  Majesty's  ships  and 
vessels  of  war,  before  the  same  be  adjudged  lawful  prize 
in  some  Admiralty  Court,  but  the  full  and  entire  account 
of  the  whole  without  embezzlement  shall  be  brought  in  and 
judgment  passed  upon  the  whole  without  fraud.  And  if 
any  such  person  is  guilty  of  so  doing,  or  breaks  bulk  on  board 
any  vessel  taken  as  prize,  or  detained  in  the  exercise  of  any 
belligerent  right,  with  intent  to  embezzle  anything  therein 
or  belonging  thereto,  he  shall  be  liable  to  dismissal  from 
His  Majesty's  service  with  disgrace,  or  to  such  other  punish- 
ment as  is  in  the  Act  mentioned,  and  in  addition  thereto 
to  forfeit  and  lose  his  share  of  the  capture  (g').  And  further, 
if  the  Prize  Court  restores  the  vessel  or  cargo,  anything 
improperly  missing  therefrom  will  be  required  to  be  made 
good  by  the  captors  (r).  This  liability  of  the  captors  for  loss 
of  innocent  property  arising  from  their  neglect  or  default 
extends  from  the  time  of  capture  till  the  property  is  released 
or  sold  in  pursuance  of  a  judgment  by  the  Prize  Court. 

{(>)  Prize  Kules  12,  14  and  15. 

{p)  Commissioners   for  Oaths  (Prize  Proceedings)  Act    1907    (7  Edw.   vii. 
c.  25). 
(q)  Naval  Disc.  Act,  sees.  .39  and  42. 
(r)  Concordia  (1799),  2  C.  Rob.,  102. 
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On  the  other  hand  if  the  capture  was  made  on  reasonable 
grounds  and  the  captors  have  acted  with  proper  care  and 
skill  throughout,  they  will  not  be  required  to  make  good 
any  loss  which  may  have  occurred  to  innocent  property. 
Thus  where  an  enemy  vessel  was  captured  after  peace  was 
made  but  the  captors  did  not  know,  and  could  not  have 
known,  of  that  fact  and  then  the  prize  was  lost,  the  captors 
were  held  not  liable,  on  the  grounds  that  the  capture  was 
reasonable  and  the  loss  not  due  to  any  negligence  on  their 
part(s).  So  also  where  goods  were  stolen  from  a  warehouse 
in  which  they  had  been  properly  placed  for  safekeeping  (<). 

The  prize,  as  has  been  said,  must  be  sent  in  to  a  Britisli 
port,  but,  where  this  is  not  possible,  she  may  be  sent  to  that 
of  an  ally  to  await  condemnation,  and  in  that  case,  the 
necessary  papers  and  witnesses  must  be  forwarded  to  a 
British  Prize  Court  for  adjudication  (ii).  "This  is  a  case 
materially  differing  from  those  in  which  condemnation  has 
passed  on  ships  carried  into  a  neutral  country.  Those 
proceedings  have  been  held  illegal  because  it  was  not  to  be 
presumed  that  a  neutral  government  would  so  far  depart 
from  the  duties  of  neutrality  as  to  permit  the  condemnation 
of  the  property  of  one  belligerent  to  the  other,  thereby 
confirming  and  securing  him  in  the  acquisition  of  his  enemy's 
property  by  hostile  means  "  (v).  There  have  indeed  been  cases 
where  a  British  Prize  Court  has  condemned  prizes  lying  in  neu- 
tral ports  (w),  or  has  recognised  a  sentence  of  condemnation 
pronounced  by  a  foreign  court  on  property  similarly  sit- 
uated (x).  But  this  was  always  regarded  as  most  exceptional. 
Moreover  the  British  neutrality  rules  absolutely  forbid  the 
sequestration  of  the  prizes  of  belligerents  in  her  ports  when 
Britain  is  neutral  (y).  Her  own  Prize  Courts  therefore  should 

is)  John  (1818),  2  Dods.,  3.30. 

(t)  M/iria  and  the  Vrow  Johanna  (1803),  4  C.  Rob.,  348.  See  also  the  Betsey 
(1798),  1  C.  Rob.,  93. 

(m)  But  there  is  nothing  in  international  law  to  forbid  a  belligerent 
anthorising  prize  proceedings  being  taken  in  the  courts  of  an  ally  in  the  war; 
Huch  proceedings  can,  however,  never  be  instituted  in  neutral  courts  :  Flad 
Oyen  (1799),  I  C.  Rob..  13."). 

(»•)  Christopher  (1799),  2  C.  Rob.,  210. 

(w)  Polka  (1854).  Spinks,  57. 

(ar)  Henrick  and  Maria  (1799),  4  C.  Rob.,  43. 

(y)  See  above,  p.  78. 
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apply  the  same  principle  when  she  is  belligerent.  Of  course 
bringing  a  prize  in  temporarily  to  a  neutral  port  to  make  good 
defects,  obtain  necessary  stores  or  avoid  bad  weather  is  quite 
lawful,  and  neutral  states  usually  permit  entry  on  these 
grounds.  Subject  then  to  what  has  been  said  above  as  to 
their  destruction  or  ransom,  prizes  which  cannot  be 
brought  into  a  British  or  allied  port  must  be  released. 

Right  of  Selling  Cargo. 

Where  the  cargo  of  a  captured  vessel  is  Ukely  to  deteriorate 
seriously  in  value  while  being  brought  into  a  British  port 
for  adjudication,  it  should  be  dehvered  at  any  suitable 
neutral  port  where  the  local  authorities  permit  it  and  should 
be  sold.  When  this  is  done  in  good  faith  and  without  negU- 
gence  no  habihty  will  fall  on  the  captors  if  the  prize  court 
ultimately  decrees  the  restoration  of  the  cargo.  The  owners 
can  only  recover  the  net  proceeds  of  the  sale,  even  though 
they  may  be  less  than  the  real  value  of  the  cargo  (2).  But 
this  is  not  a  course  which  should  be  adopted  if  it  can  be 
avoided. 

Arrival  in  Port. 

All  ships  and  goods  taken  as  prize  and  brought  into  a  port 
of  the  United  Kingdom  are  hable  to  the  same  charges, 
duties,  forfeitures  and  restrictions  as  any  other  ship  or 
goods  of  the  like  description  (a).  Therefore  "  the  master  or 
other  person  in  charge  or  command  of  the  ship  which  has 
been  taken  or  in  which  the  goods  are  brought  shall,  on 
arrival  at  such  port,  bring  to  at  the  proper  place  of  discharge, 
and  shall,  when  required  by  any  Officer  of  Customs,  dehver 
an  account  in  writing  under  his  hand  concerning  such  ship 
and  goods,  giving  such  particulars  relating  thereto  as  may 
be  in  his  power,  and  shall  truly  answer  all  questions  concern- 
ing such  ship  and  goods  asked  by  any  such  officer  "  under 
penalty  of  a  maxunum  fine  of  £100.  And  Customs  officers 
may  go  on  board  and  inspect  and  warehouse  any  goods, 

(z)  2hvo  Susannahs  (1799),  2  C.  Rob.,  V^2. 

(a)  Naval  Prize  Act,  1864  (27  &  28  Vict.,  c.  25),  sec.  47. 
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subject  to  such  regulations  in  respect  of  H.M.  ships  as  shall 
from  time  to  time  be  issued  by  the  Treasury  commissioners  (6). 
The  prize  master  shall  forthwith  on  arrival  deliver  the 
prize,  without  breaking  bulk,  into  the  custody  of  the  Marshal 
of  the  Court,  or,  if  none  there,  to  the  principal  Customs  officer 
of  the  port  (c).  Her  master  and  crew  are  likewise  given 
into  the  Marshal's  custody.  Proceedings  for  adjudication 
must  be  instituted  by  the  prize  master  as  soon  as  possible 
in  the  proper  court  constituted  for  the  purpose.  Captors  are 
liable  to  pay  demurrage  for  all  unnecessary  delay  {d),  and 
compensation  for  any  consequent  deterioration  of  any 
property  which  the  Prize  Court  ultimately  adjudges  to  be 
restored  (e). 


(h)  md.,  sec.  48. 

(c)  Ibid.,  sec.  16. 

(d)  Corier  Maritimn  (1799),  1  C.  Rob.,  287. 

(e)  Madonna  del  Bursa  (1802),  4  C.  Rob.,  169. 
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CHAPTER  XI 
PRIZE    COURTS    AND    PRIZE    PROCEEDINGS 

The   Courts. 

THE  High  Court  of  Justice  of  England  has  jurisdiction 
in  all  matters  of  prize  arising  on  the  high  seas 
and  throughout  His  Majesty's  dominions  and  in  every 
place  where  His  Majesty  has  jurisdiction  ;  and  its  juris- 
diction is,  subject  to  rules  of  court,  exercised  by  the  Probate, 
Divorce  and  Admiralty  Division  (a).  In  addition  to  this 
court,  the  Crown  or  the  Admiralty  is  empowered  to  issue 
commissions  or  warrants  at  any  time  establishing  a  Vice- 
Admiralty  Court  anywhere  in  British  territory  outside  the 
United  Kingdom,  or  authorising  any  existing  Vice- Admiralty 
Court  or  Colonial  Court  of  Admiralty,  to  act  as  a  prize 
court  (6).  Such  commissions  or  warrants  may  be  revoked  or 
altered  from  time  to  time  and,  if  issued  in  time  of  peace,  only 
come  into  force  when  the  Vice-Admiral  of  the  territory  in 
which  the  court  is  situated  has  issued  a  proclamation  of  war  (c). 
The  prize  jurisdiction  thus  conferred  is  local  and  conjSned 
to  the  adjudication  of  vessels  brought  within  the  limits  of 
the  particular  possession  in  which  the  court  is  situate  (d)  ; 
except  that  such  court  shall  enforce  within  its  jurisdiction 
aU  orders  and  decrees  of  the  Judicial  Committee  in  prize 
appeals  and  of  the  Admiralty  Division  of  the  High  Court 
in  prize  causes  (e).  Similarly  the  Admiralty  Division  of  the 
High  Court  has  power  to  enforce  any  order  or  decree  of  a 
local  prize  court  or  of  the  Judicial  Committee  in  prize  appeals. 
From  these  courts  of  first  instance  appeal  lies  to  the  Judicial 
Committee   of   the   Privy    Council  {/).    The  procedure  and 

(a)  Supreme  Court  of  Judicature  Act,  1891  (54  &  55  Vict.,  c.  53),  sec.  4. 
(*)  Prize  Courts  Act,  1894  (57  &  58  Vict.,  c.  39),  sec.  2. 
{c)  Ibid. 

(d)  Carel  and  Magdalena  (1800)  3,  C.  Rob.,  58. 

(e)  Naval  Prize  Act  1864,  sec.  9. 
(/)  Ibid,  sec.  5. 
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practice  of  tliese  courts  are  regulated  by  rules  made  by  His 
Majesty  in  Council  subject  to  the  provisions  of  the  Naval 
Prize  Act,  1864,  and  the  Prize  Courts  Act,  1894  {g). 

Commencing  Proceedings. 

The  prize  being  now  brought  in  and  in  the  custody  of  the 
Marshal,  the  captors  must  commence  and  prosecute  pro- 
ceedings without  any  unnecessary  delay  (h),  and  if  they 
neglect  to  do  so  and  still  detain  the  prize  the  claimant  may 
apply  to  the  Court  for  a  monition  returnable  within  six  days 
of  service  thereof,  requiring  the  captor  to  appear  and 
proceed  to  adjudication  ;  and  on  the  return  thereof  the 
Court  shall  proceed  to  adjudication  or  order  further  proof  (i). 

The  captors  shall,  with  all  practicable  speed  after  the 
ship  is  brought  into  port,  bring  the  ship's  papers  into  the 
registry  of  the  Court,  together  with  an  affidavit,  sworn  by 
one  of  the  chief  officers  of  the  capturing  ship  or  some  other 
person  who  saw  the  papers  deUvered  up  or  found  on  board 
the  prize,  stating  that  they  are  brought  in  as  taken  without 
fraud,  addition,  subduction  or  alteration.  If  there  were  no 
papers  or  there  has  been  spoliation,  concealment  or  loss  of 
papers  he  shall  swear  an  affidavit  to  that  effect  (j).  This  is 
the  normal  and  proper  course  :  to  send  in  as  prize  master 
an  officer  present  at  the  capture  who  brings  in  the  papers 
and  swears  the  affidavit  before  the  Judge  or  Registrar  or 
specially  appointed  Commissioners  at  the  port  of  arrival. 
He  must  do  this  within  three  days  of  his  arrival  and  cause 
the  affidavit  to  be  filed  within  the  next  three  days.  But 
where  no  officer  present  at  the  capture  is  sent  and  an  affidavit 
has  been  previously  sworn  as  described  above,  the  officer 
in  charge  simply  causes  it  to  be  filed  within  three  days  of 
his  arrival  ;  though  he  swears  as  to  any  papers  he  may  have 
discovered  himself  while  in  charge  of  the  prize  (k).  No  papers 
omitted  from  these  affidavits  will  be  allowed  to  be  produced 

{(/)  Prize  Courts  Act,  sec.  3.    For  the  rules,  see  '■  Statutory  Rules  and  Orders 
Revised,"  vol.  ix,  p.  28. 
{h)  Ibid,  sec.  3. 

(i)  Naval  Prize  Act  1864,  sec.  32. 
(;■)  Jbid,  sec.  17. 
(k)  Prize  Rules,  11,  13  and  16. 
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later,  unless  the  Court  is  satisfied  that  there  was  a  reasonable 
excuse  for  such  omission  {I). 

Besides  swearing  an  aiffidavit  as  to  papers  and  bringing 
them  in,  the  prize  master  must  also  with  all  practicable  speed 
after  the  prize  is  brought  into  port,  bring  three  or  four  of 
the  principal  persons  belonging  to  the  prize  before  the  Judge 
of  the  Court  or  someone  authorised  by  him  (m),  so  that  they 
may  be  examined  on  oath  on  the  standing  interrogatories  (n). 
These  consist  of  a  set  series  of  some  thirty-six  questions  as 
to  the  names,  &c.,  of  the  persons  examined  and  as  to  all 
details  regarding  the  capture,  the  nationality,  &c.,  of  the 
ship  and  her  owners,  the  nature  of  the  voyage,  the  papers, 
the  cargo,  its  consignors  and  consignees,  and  any  other 
matters  which  may  go  to  show  the  guilt  or  innocence  of  the 
captured  vessel  (o).  It  is  a  matter  of  grave  suspicion  if  the 
proper  persons  are  not  forthcoming  to  be  examined  and, 
unless  satisfactorily  explained,  may  deprive  the  captors  of 
any  costs  and  expenses  to  which  they  might  otherwise  have 
been  entitled  (p).  This  preparatory  examination  shall,  if 
possible,  conclude  within  five  days  from  its  commencement  (q). 

As  soon  as  the  affidavit  as  to  ship's  papers  is  filed,  a  moni- 
tion, returnable  within  twenty  days  from  the  time  of  service, 
is  issued  from  the  registry  by  the  Marshal  or  his  substitute, 
citing  all  persons  in  general  to  show  cause  why  the  captured 
ship  should  not  be  condemned.  It  is  posted  on  the  Royal 
Exchange  in  prize  cases  in  the  High  Court  in  England  and 
advertised  in  one  or  more  newspapers  and,  if  the  vessel  is 
a  neutral,  notice  of  it  is  sent  by  the  Registrar  to  the  Consul 
of  the  neutral  state  (r).  At  any  time  before  final  judgment 
any  person  claiming  an  interest  in  the  ship  or  cargo  may 
enter  a  claim,  which  must  be  filed  in  the  registry  and 
verified  by  affidavit  (s).  This  afiidavit  must  clearly  show 
that  the  claimant  is  not  resident  in  enemy  territory.  "  He 

(I)  Anna  (1799),  1  C.  Rob.,  331. 

(m)  i.e.,  the  Regristrar  or  Special  Commissioners. 

(n)  Naval  Prize  Act,  sec.  19. 

(o)  See  "  Statutory  Rules  and  Orders  Revised,"  vol.  ix.  pp.  189  to  195. 

Ip)  Specnlation  (1799),  2  C.  Rob.,  l';>3. 

(q)  Naval  Prize  Act,  sec.  19. 

(?)  Ihid,  sec.  18,  and  Prize  Rules  3  and  18  to  21. 

(.«)  Ibid,  sees.  23  and  31,  and  Prize  Rules,  22  to  24. 
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must  describe  the  place  to  which  he  belongs  and  he  must 
negative  all  enemy's  interest  in  a  form  specially  framed  for 
that  purpose  and  intended  to  apply,  to  all  intents,  to  any 
person  resident  within  the  territories  of  the  enemy,  to  what- 
ever country  he  may  happen  to  owe  allegiance  "(<).  A 
claimant  may  be  required  to  give  security  for  costs  and, 
unless  the  Court  otherwise  orders,  shall  do  so  in  the  sum  of 
£60  within  five  days  of  entering  his  claim  {u). 

Powers  of  the  Court. 

After  the  return  of  the  monition  the  Court  shall,  on  pro- 
duction of  the  preparatory  examinations  and  ship's  papers, 
proceed  with  all  convenient  speed  either  to  condemn  or  to 
release  the  captured  ship  (v).  In  this  it  may  be  assisted  by 
Trinity  Brethren  or  other  nautical  assessors  (w),  and  may 
refer  the  assessment  of  damages  to  the  Registrar  with 
or  without  merchaxit  assessors  (a;),  as  m  Admiralty 
cases.  The  award  of  the  Registrar  may  be  objected 
to  and,  if  the  Court  sees  fit,  may  be  referred  back  again  for 
reconsideration  (y).  The  Court  may,  if  it  thinks  fit,  at  any 
time  direct  that  the  captured  ship  be  appraised,  and  it  is 
to  be  done  by  competent  persons  sworn  to  use  their  best  skill 
and  knowledge  (2).  After  appraisement  the  Court  may  order 
the  prize  to  be  delivered  to  the  claimant  on  bail  or  to  be 
sold.  The  sale  is  made  by  or  under  the  superintendence 
of  the  Marshal  or  other  officer  having  the  custody  of  the 
prize  (a).  These  provisions  as  to  prize  vessels  apply  equally 
to  cargoes  taken  as  prize,  and  the  Court  may  direct  such 
goods  to  be  unladen,  inventoried  and  warehoused  (6). 

The  Hearing. 
At  the  hearing  of  the  case  the  only  evidence  admissible 

(t)  Paimja  DrapoJiiotlsa  (1856),  Spinks  336. 

(u)  Naval  Prize  Act,  sec.  23. 

(i)  Ibid,  sec.  20. 

(w)  Prize  Rule,  205  ;  lUentor  (1810),  Edw.,  207. 

(x)  Prize  Rule,  212  ;  Madonna  del  Burxo  (1802),  4  C.  Rob.,  169. 

(y)   Twilling  Riyet  (1804),  5  C.  Rob.,  82. 

(z)  Naval  Prize  Act,  sec-  24. 

\a)  Jbid,  sees.  26  to  28. 

{b)  Ibid,  sec.  31. 
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in  the  first  place  is  the  ship's  papers  given  into  the  registry 
by  the  captors  and  the  answers  given  by  the  master  and 
others  of  the  crew  of  the  captured  vessel  to  the  standing 
interrogatories  (c).  If  these  are  consistent  with  one  another 
and  on  the  face  of  them  disclose  no  ground  for  condemnation, 
the  property  in  dispute  will  be  restored  to  the  claimant. 
If  on  the  other  hand  the  Court  comes  to  the  conclusion  that 
the  property  is  lawful  prize  of  war  it  will  be  condemned  to 
the  captors.  Where  it  is  in  doubt,  it  may  make  an  order 
requiring  further  proof,  either  by  affidavit  or  examination 
of  witnesses,  with  or  without  pleadings,  or  by  production  of 
further  documents  ;  and  on  such  further  proof  being  adduced 
the  Court  shall  with  all  convenient  speed  proceed  to  ad- 
judication (d).  Either  captors  or  claimants  may  apply  for 
leave  to  make  further  proof,  or  the  Court  may  itself  require 
it.  Where  a  claimant  asks  to  be  allowed  to  offer  further  proof, 
he  must  show  that  he  intends  to  produce  thereby  such 
evidence  as  will,  if  proved,  entitle  him  to  restitution  (e). 
And  the  privilege  of  further  proof  will  be  withheld  in  all 
cases  of  false  papers  (/)  or  other  deception  or  fraud  on  the 
part  of  the  claimant  (gf).  Where  the  Court  considers  it  a  case 
for  further  proof  by  the  claimant  and  the  latter  declines  to 
furnish  it,  the  property  is  invariably  condemned  {h).  "  The 
effect  of  opening  the  case  to  further  proof  on  the  part  of 
the  claimants  is  not  to  open  it  to  the  captors  "(i).  And 
indeed  applications  by  captors  for  leave  to  offer  further 
proof  are  seldom  granted  except  where  there  is  "  something 
in  the  original  evidence  which  lays  a  suggestion  for  prose- 
cuting the  inquiry  further  "(J). 

Costs  and  Damages. 
Costs  are  in  the  discretion  of  the  judge  (k).  Where    the 

{c)  Aline  rtnd  Fanny  (ISSG),  Spinks,  322. 

{d)  Naval  Prize  Act,  sec.  21. 

\e)  Puiinja  Lniponiotixd  (IS;")*;),  Spinks,  336. 

(  f)  Jujfrow  Anm  (1799),  1  C.  Rob.,  125  ;  Ida  (1854).  Spinks,  26. 

(g)  Eeiirow  (1799),  2  0.  Rob.,  15  ;  Graaff  Bernstorf  (1800),  3  C.  Rob.,  109  ; 
Ro'mlie  and  Beftt/  (]80(>),  2  C.  Rob.,  343;  Jemmi/  (1801),  4  C.  Rob.,  31.  But 
see  above,  p.  116. 

(h)   Chrissys  (1856),  Spinks,  343, 

(i)  Johanna  Einilie  (1854),  Spinks,  25. 

(?)  Sarah  (18U1),  3  C.  Rob.,  830. 

(k)  Prize  Rule,  221. 
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prize  is  condemned  the  captors  as  a  rule  have  to  be  content 
with  that  and  "  it  has  not  been  usual  to  condemn  neutrals 
in  costs,  unless  under  very  peculiar  circumstances  "(1)  ; 
though  it  has  occurred  where  a  fraudulent  claim  was  put 
in  {in).  But  where  the  prize  is  restored  to  the  owners  it  may 
be  attended,  according  to  the  circumstances  of  the  case, 
■with  any  one  of  the  following  consequences  : 

First,  the  claimants  may  be  ordered  to  pay  to  the  captors 
their  costs  and  expenses.  This  will  only  occur  where  in  the 
opinion  of  the  Court  a  prize,  though  not  liable  to  condem- 
nation, herself  aroused  the  reasonable  suspicion  of  the  captors 
by  some  misconduct  on  her  part. 

Second,  the  case  may  be  simple  restitution  without  costs 
or  expenses  or  damages  to  either  party.  This  course  will  be 
pursued  where  the  Court  considers  that  the  seizure  was 
reasonable,  but  occurred  through  no  grave  fault  of  the 
vessel  seized  (n),  or  where  the  captors  were  entitled  to  their 
costs,  having  regard  to  the  original  seizure,  but  were  de- 
prived of  them  for  subsequent  misconduct  (o). 

Third,  the  captors  may  be  ordered  to  pay  costs  and 
damages  to  the  claimants.  The  Court  may  only  adopt  this 
course  where  in  its  opinion  the  capture  was  made  without 
probable  cause,  or  the  captors  have  been  guilty  of  mis- 
conduct in  relation  to  the  ship  or  goods  captured,  or  in 
relation  to  any  person  or  thing  on  board  of,  or  belonging  to 
the    captured   vessel  {p). 

It  is  not  possible  to  define  probable  cause  with  any  exact- 
ness, but  captors  will  not  necessarily  be  mulcted  in  costs 
merely  because  a  prize  is  restored  without  further  proof 
being  ordered.  They  are  not  required  to  have  such 
strong  grounds  for  seizure  as  will  prima  facie  warrant 
condemnation.  A  reasonable  belief  that  an  investigation  by 
a  prize  court  will  disclose  some  ground  for  condemnation  is 
suJBficient,  even  though  at  the  moment  of  search  no  definite 


(I)  Ida  (1854),  Spinks,  37. 

(to)  Atlantique  (1854),  Spiuks,  104. 

(n)  Caroline  (1855),  Spinks,  252. 

\o)  Speculation  (1799),  2  C.  Rob.,  293. 

\p)  Prize  Rule,  221. 
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evidence  of  guilt  is  forthcoming.  Honest  mistake,  however, 
is  no  excuse  for  making  an  unreasonable  seizure  (q). 

As  to  misconduct  by  captors,  we  have  discussed  in  the 
preceding  pages  what  the  duties  of  captors  are.  Costs  and 
damages  have,  for  example,  been  given  against  the  captors  for 
unnecessary  delay  or  deviation  (r)  or  negligent  navigation  (j) 
in  bringing  in  the  prize  ;  for  choosing  a  port  of  adjudication 
which  was  unsuitable  for  the  prize  to  he  in  (t)  or  was  un- 
necessarily far  from  the  place  of  capture  (u)  or  from  the 
place  where  the  prize  court  was  sitting  (v)  ;  for  unnecessary 
delay  in  instituting  proceedings  {w)  or  misconduct  in  the 
production  of  evidence  whether  ship's  papers  or  deposi- 
tions {x)  ;  for  avoidable  loss  or  damage  to  the  ship,  her 
tackle,  cargo  or  crew  (y)  ;  or  for  treating  the  master  or  any 
of  the  crew  with  mmecessary  severity  (z). 

The  liability  for  costs  and  damages  falls  on  the  com- 
manding officer  of  the  capturing  vessel  and  he  is  responsible 
for  the  acts  of  the  prize  master  and  any  other  agents  of  his 
even  if  they  acted  contrary  to  his  express  orders  (a). 

Freight. 

When  a  captured  vessel  is  condemned,  but  the  cargo  is 
restored  to  the  owners,  the  captors  are  entitled  to  be  paid 
freight,  if  they  have  taken  the  cargo  to  the  destination  for 
which  it  was  intended  (&).  And  the  owner  will  not  be  entitled 
to  any  abatement  for  losses  he  has  suffered  unless  they  are 
due  to  the  neglect  of  the  captors  (c).  But  they  receive  nothing 
if  the  cargo  is  brought  to  any  other  destination,  even  though 

iq)  Ostsee  (1855),  9  Moore,  150  ;  but  see  the  case  of  the  John  above,  p.  125. 

(r)  Peacock  (1802),  4  C.  Rob.,  185. 

(.v)  William.  (1806),  6  C.  Rob.,  316  ;  Dcr  Mohr  (1800),  3  C.  Rob.,  129. 

{t)  Washington  (1800),  6  C.  Rob.,    276. 

(u)  Anna  (1805),  5  C.  Rob.,  373. 

(»)  Wilhelnishurg  (1804),  5  C.  Rob.,  143. 

(ui)  Madomia  dot  Burso  (1802),  4  C.  Rob.,  169. 

{x)  See  Speculation  (1799),  2  C  Rob.,  293. 

iy)  Concordia  (1799),  2  C.  Rob.,  102. 

(r)  San  Juan  liaptista  (1803).  5  C.  Rob.,  33. 

(a)  Ber  Mohr  (1800),  3  C.  Rob.,  129. 

(&)  Diana  (1803),  5  C.  Rob.,  70. 

(c)  Fortuna  (1802),  4  C.  Rob.,  278. 
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it  has  resulted  in  an  equally  good  or  even  better  profit  to 
the  owners  (d). 

Where  a  captured  vessel  on  the  other  hand  is  decreed  to 
be  restored,  but  is  unable  to  earn  her  freight  through  the 
fault  or  neglect  of  the  captors,  they  will  be  required  to  make 
it  good  to  the  ship-owners  as  part  of  the  damages  they  have 
suffered  (e). 

Insurance. 

Captors  may  insure  a  prize  against  loss  if  they  wish,  but 
should  they  do  so  and  the  vessel  is  afterwards  restored  to 
the  claimants  on  condition  that  they  pay  the  captors' 
expenses,  the  latter  cannot  include  therein  the  premiums 
they  have  paid  (/). 

Captured  Enemy  Warships. 

The  term  prize  applies  also  to  such  public  ships  of  the 
enemy  as  are  captured  or  surrender.  When  such  a  vessel 
is  brought  in,  the  procedure  already  described  must  be 
followed,  except  so  far  as  it  relates  to  the  custody  of  the 
ship  by  the  prize  Marshal  and  to  the  examination  on  standing 
interrogatories  (g).  That  is  dispensed  with.  But  the  papers 
must  be  brought  into  the  Registry  and  the  usual  affidavit 
sworn.  The  papers  required  in  the  case  of  a  warship  are 
defined  as  "  all  commissions,  warrants  and  other  documents 
found  on  board  or  in  the  possession  of  any  of  her  officers  or 
crew  or  of  any  other  person  on  board  of  her  '\gg). 

A  captured  warship  will  be  condemned  upon  the  ship 
papers  (if  any)  alone,  or  upon  evidence  to  be  given  by  the 
captors  in  such  form  as  the  judge  shall  direct,  as  having  been 
at  the  time  of  seizure  a  ship  of  war  belonging  to  the  enemies 
of  the  Crown  of  Great  Britain  {h). 

Distribution  of  Condemned  Property. 
A  British  Prize  Court  has  jurisdiction  over  all  property 

(d)  Vrow  Aniui  Cuthur'nui  (1806),  «  C.  Rob.,  2Gi). 

(e)  Lev  Mohr  (1802),  4  C.  Rob.,  314. 

(/)  Catherine  and  Anna  (1801),  4  C.  Rob..  39. 
(^)  NaTal  Prize  Act,  1864,  sec  22. 
(gg)  Prize  Rule  1. 
(h)  Ibid.,  Rule  5('. 
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captured  at  sea  under  the  laws  of  war  by  British  naval 
forces  or  seized  in  port,  also  over  all  pubUc  property,  belong- 
ing to  the  enemy  state  or  to  a  public  trading  company  of 
the  enemy  exercising  powers  of  government,  which  are 
taken  by  His  Majesty's  naval  or  naval  and  military  forces 
in  an  expedition  against  a  fortress  or  possession  on  land  (hh). 
Where  any  such  property  is  taken  in  conjunction  with  the 
forces  of  an  ally  the  Court  has  the  same  jurisdiction,  and 
shall  have  power,  after  condemnation,  to  apportion  to  such 
ally,  the  due  share  of  the  proceeds  as  shall  be  agreed  upon 
by  His  Majesty  and  such  ally  (i). 

Droits  of  Admiralty. 
All  property  captured  under  the  laws  of  war  becomes 
(subject  to  final  condemnation)  from  the  moment  of  capture 
the  property  of  the  Crown.  Certain  interests  have  been 
granted  in  the  past  to  the  Lord  High  Admiral  as  droits  of 
Admiralty.  This  is  still  the  case  and  their  proceeds  to-day 
are  paid  into  the  Treasury.  Thus  any  ship  or  goods  taken 
in  any  port,  creek  or  roadstead  of  the  King's  Dominions, 
"  unless  they  come  in  voluntarily  upon  revolt  or  are  driven 
in  by  the  King's  cruisers,"  are  a  droit  of  Admiralty  (ii)  ;  so 
also  a  capture  made  at  sea  from  the  land  by  a  land  force  (j). 
Similarly  any  ship  or  goods  taken  as  prize  by  any  of  the 
officers  and  crew  of  a  ship  other  than  a  ship  of  war  of  His 
Majesty  shall,  on  condemnation,  be  treated  as  a  droit  of 
Admiralty  (k)  ;  and  this,  even  though  such  uncommissioned 
vessel  is  manned  by  officers  and  crew  who  are  members  of 
His  Majesty's  naval  forces  (1),  unless  such  vessel  can  be 
shown  to  be  an  officially  recognised  and  constantly  employed 
tender  to  a  commissioned  ship  of  war  (m).  In  that  case  her 
capture  is  good  prize,  but  must  under  all  circumstances  be 
shared  with  the  ship  to  which  she  is  attached  (n). 

(hh)  Naval  Prize  Act,  sec.  34.  Private  property  on  land  is  not  liable  to 
seizure  by  an  enemy  without  payment,  and  then  only  in  case  of  necessity  ; 
Hague  Conf.  1907,  conv.  iv.,  art.  46  and  47. 

(i)  Ihld,  sec.  35. 

(ii)  Maria  Francoiie  (1806),  6  C.  Rob..  293. 

(j)  But  see  the  Rehechih  (1799),  1  C.  Rob.,  227. 

(k)  Naval  Prize  Act,  sec.  39. 

(I)  Mehmiane  (1803),  5  C.  Rob.,  41. 
(m)  Charlotte  (1804),  5  C.  Rob.,  280. 

(n)  Carl,  (1855),  Spinks,  238. 
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Prize   Money. 

All  other  property  of  which  a  Prize  Court  can  dispose  has 
been  granted  by  the  Crown  to  the  captors  by  Order  in  Coun- 
cil ;  and  they  can  only  take  such  interest  as  may  be  from 
time  to  time  so  granted.  The  Crown  therefore  may  release 
captured  property  before  adjudication,  even  against  the 
wishes  of  the  captors  (o),  but  cannot  prevent  them  from 
proceeding  to  adjudication  if  they  wish  (p).  The  Crown, 
moreover,  has  a  right  of  pre-emption  and  where  a  foreign 
vessel  carrying  naval  or  victualling  stores  to  a  port  of  the 
enemy  is  taken  and  brought  into  a  port  of  the  United 
Kingdom  such  stores  may  be  purchased,  without  condem- 
nation thereof  in  a  prize  court,  if  such  a  course  appears  ex- 
pedient to  the  Admiralty  {q).  The  purchase  money  is  subject 
to  the  same  rights  and  liabilities  as  the  goods  themselves 
would  have  been  if  not  purchased  (r).  "  The  distribution  of 
all  net  proceeds  of  prizes,  rewards,  allowances,  salvage  awards, 
and  of  all  bounties  and  grants  whatsoever  distributable  to 
our  Royal  Navy  in  the  manner  of  prize  money  "  is  now 
regulated  by  an  Order  in  Council  of  September  17th,  1900  (s). 
Before  distribution  the  costs,  charges  and  expenses  of  the 
captors  and  the  ship's  agent  and  all  other  expenses  properly 
incurred  are  deducted,  and  in  addition  5  per  cent,  is  taken 
and  carried  to  the  Naval  Prize  Cash  Balance  {t).  The  ship's 
agent  is  entitled  to  2|  per  cent,  of  the  net  amount  actually 
distributable  as  the  sole  and  full  remuneration  for  his 
services  (u). 

In  addition  to  the  proceeds  of  prizes  taken  in  the  usual 
way,  there  are  two  kinds  of  special  remuneration,  the 
proceeds  of  which  are  distributed  in  the  same  manner. 
These  are  prize  salvage  and  prize  bounty. 

Prize  Salvage  for  Recaptures, 
Where  any  ship  or  goods  belonging  to  any  British  subject, 

(n)  Elsche  (1804),  5  C.  Rob.,  174. 
{p)  Mercurius  (1798),  1  C.  Rob.,  80. 
(q)  Naval  Prize  Act,  sec.  38. 
(r)  Prize  Rule  94. 

[s)  See  Statutory  Rules  and  Orders  Revised,  Vol.  ix,  p.  100. 
(t)  Naval  Agency  and  Distribution  Act,  1864  (27  and  28  Vict.  c.   24),  sece. 
13  and  17. 
(«)  Ihid.,  sec.  19. 
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after  being  taken  as  prize  by  the  enemy,  are  retaken  from 
the  enemy  at  any  time  before  condemnation  (v),  the  same 
shall  be  restored  by  the  Prize  Court  to  the  owner,  on  his 
paying  as  salvage  one  eighth  part  of  the  value  of  the  prize 
as  ascertained  by  the  Court,  or  any  less  sum  as  may  be 
agreed  upon  between  the  owner  and  the  recaptors  and 
approved  by  the  Court,  provided  that,  where  the  recapture 
is  made  under  circumstances  of  special  difficulty  or  danger, 
the  Court  may  award  salvage  up  to  one  quarter  of  the  value 
salved  (w).  The  Court  may  similarly  award  a  higher  sum 
where  the  rescued  vessel  was  a  derelict  having  been  aban- 
doned by  the  original  captors  {x).  The  value  is  estimated  as 
that  at  the  moment  of  arrival  at  the  place  of  restitution  and 
includes  such  freight  as  the  vessel  was  in  progress  of  earning 
at  the  time  of  rescue  and  was  thereby  enabled  to  earn  (y). 
No  salvage  is  awarded  where  the  property  rescued  was  as  a 
fact  not  liable  to  seizure,  as  for  example  where  it  had  been  re- 
leased on  bail  (z).  The  fact  that  the  recaptors  incurred  no 
risk  in  effecting  the  rescue  does  not  disentitle  them  to  sal- 
vage (a),  nor  the  fact  that  the  rescued  vessel  was  originally 
captured  while  under  their  convoy  (6),  or  had  not  received 
a  prize  crew,  but  was  merely  under  the  control  of  the 
captors  (c). 

But  once  a  vessel  has  been  condemned  by  a  properly 
constituted  prize  court  the  original  owner's  rights  are 
extinguished,  and  he  cannot  reclaim  his  vessel  from  persons 
who  subsequently  capture  her  ;  similarly  where  a  ship  after 
being  taken  by  the  enemy  is  set  forth  or  used  by  them  as  a 
ship  of  war.  In  both  cases  the  ship  shall  be  adjudicated  on 
as  in  other  cases  of  prize  (d). 

(v)  And  the  condemnation  must  be  by  a  properly  constituted  prize  court ; 
Flad  Oyen  (1799),  1  C.  Rob.,  135. 
(w)  Naval  Prize  Act,  sec.  40. 
(x)  Gage  (1806),  6  C.  Rob.,  273. 

(y)  Proqrets  1810,  Edw.  210  ;  Racehorse  (1800),  3  C.  Rob.,  101. 
(z)  Rvhert  Hale  (1810),  Edw.,  26.0. 

(a)  Henry  (1810),  Edw.,  192  ;  Pensamento  Feliz  (1809),  Edw.,  115. 
(h)   Wight  (180i),  5  C,  Rob.,  315. 

(c)  Edward  and  Mary  (1801),  3  C.  Rob.,  305. 

(d)  Naval  Prize  Act,  sec.  40.  As  to  what  constitutes  a  settinfj  forth  and 
usingr  as  a  ship  of  war,  see  L' Actif  (\i\0),  Edw.,  185  ;  Ceylon  (1811),  1  Dods., 
105  ;  Georgiana  (1814),  1  Dods.  397. 
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A  British  ship  recaptured  from  the  enemy  may  be  allowed 
by  the  recaptors  to  continue  her  voyage  or  to  unload  and 
dispose  of  her  goods  and  need  not  be  proceeded  against 
until  her  return  to  a  port  of  the  United  Kingdom.  But  if 
she  does  not  return  within  six  months  the  recaptors  may 
proceed  and,  on  being  awarded  salvage,  may  enforce  payment 
either  by  a  warrant  of  arrest  against  the  ship  or  goods  or  by 
monition  and  attachment  against  the  o\vner  (e). 

Where  a  ship  or  goods  belonging  to  the  subject  of  an  ally 
are  recaptured  from  the  enemy  the  recaptors  are  awarded 
as  in  the  case  of  a  British  vessel,  unless  the  scale  of  salvage 
awarded  by  the  prize  courts  of  such  ally  is  less  liberal  ;  in 
that  case  their  scale  is  applied  by  the  British  court  (/). 

Where  the  property  of  neutrals  is  recaptured  the  re- 
captors will  only  obtain  salvage  where  they  have  rendered 
some  service,  i.e.,  rescued  property  which  would,  but  for 
them,  have  been  condemned  rightly  or  wrongly  by  the 
enemy's  prize  court  {g). 

Prize  Bounty. 

If  in  relation  to  any  war  His  Majesty  by  Proclamation  or 
Order  in  Council  grants  prize  bounty  to  the  officers  and 
crews  of  his  ships  of  war,  then  such  of  them  as  are  actually 
present  at  the  taking  or  destroying  of  any  armed  ship  of 
the  enemy  shall  be  entitled  to  have  distributed  among  them 
as  prize  bounty  a  sum  calculated  at  the  rate  of  five  pounds 
for  each  person  on  board  the  enemy's  ship  at  the  beginning 
of  the  engagement  (h).  The  enemy's  ship  must  be  intended 
for  offensive  action  and  not  be  armed  merely  for  self- 
defence  ({)  :  that  is  by  modern  practice  must  be  properly 
commissioned. 

An  application  for  a  decree  of  prize  bounty  must  be  made 
at  the  first  hearing  of  the  prize  proceedings  if  the  vessel  was 
brought  in,  but  by  motion  if  she  was  destroyed  or  lost  (ii). 
The  numbers  are  proved  in  the  Prize  Court  by  examining 

(e)  Jbid.,  sec.  41. 

(  f)  Santa  Cm:  (1798).  1  C.  Rob.,  50. 

(g)  Fanny  (1814),  1  Dods.,  443  ;   War  Ontkau  (1799),  2  C.  Rob.,  299. 
(/()  Naval  Prize  Act,  sec.  42. 
(i)  Several  Dutch  Schuyts  (1805),  6  C.  Rob.,  48. 
(ii)  Prize  Rule  90. 
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three  or  more  of  the  survivors  of  the  enemy  on  oath,  or  if 
none  survive,  by  the  ship  papers,  or  sworn  statements  of 
three  or  more  of  the  victorious  ofificers  or  crews,  or  such  other 
evidence  as  the  Court  may  think  sufficient.  The  Court  then 
decrees  the  amount  due  and  the  decree  is  subject  to  appeal 
as  other  prize  decrees.  On  the  production  of  an  official  copy, 
the  Treasury  pays  over  the  money  out  of  parhamentary 
grants.  No  bounty  is  payable  where  the  ship  was  not  wholly 
lost  to  the  enemy,  but  she  need  not  have  offered  resistance. 
The  rules  of  joint  capture  apply  to  the  bounty  almost 
exactly  as  to  ordinary  prize  money  (j),  but  none  is  payable 
for  joint  expeditions  by  navy  and  army  (k). 

Joint   Capture. 

The  actual  captor  of  a  prize  is  the  ship  to  which  such 
prize  struck  her  flag.  But  in  certain  cases,  where  ships  are 
associated  or  co-operating  together,  captures  by  one  such 
ship  benefits  all  the  others. 

(1)  Captures  by  a  tender  are  shared  by  the  parent 
ship  (1). 

(2)  A  capture  by  a  prize  crew  is  shared  by  the  whole 
crew  of  the  vessel  which  put  them  on  board  the  prize 
and  vice  versa  (m). 

(3)  Ships  being  in  sight  of  a  prize,  as  also  of  the  captor, 
under  circumstances  to  cause  intimidation  to  the  prize 
and  encouragement  to  the  captor,  are  entitled  to  share 
as  joint  captors  (n).  To  found  a  claim  under  this  head  it  is 
essential  that  the  claimant  was  in  sight  at  some  time  of 
the  transaction,  not  merely  before  the  chase  began  (o). 
If  she  is  in  sight  of  the  prize  at  the  time  of  capture  that 
by  itself  will  entitle  her  to  share  (p).  But  the  burden  is 
on  her  to  prove  that  she  was  present  {q)  and  even  then 
she  will  fail  in  her  claim  if  the  other  captor  produces 

(j)  See  La  Clorinde  (1814),  1  Dods,  436  ;  Ville  de  Varsoxie  (1818),  2  Dods,  301. 

(k)  La  Bellone  (1818),  2  Dods.,  343. 

(I)  See  p.  136,  above. 

(/ft)  Frederick  and  Mary  Ann  (1805),  6  C.  Rob,,  213. 

(n)  Order  in  Council  as  to  prize. 

(o)  Vryheid  (1799),  2  C.  Rob.,  16. 

O)  Sparkler  (1813),  1  Dods.,  359. 

[q)  John  (1813),  1  Dods.,  363. 
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evidence  showing  that  having  regard  to  her  condition  or 
position  or  course  she  could  not  as  a  fact  have  been  of 
any  assistance  (r). 

(4)  Ships  which  are  engaged  in  a  common  enterprise 

with  the  captor  are  entitled  to  share  in  the  prize  even 

though  never  in  sight,  provided  that  they  were  associated 

by  superior  authority  and  acting  under  the  orders  of  the 

commander  of  the  whole  squadron  {s),  or  that  they  were 

acting  on  some  pre-arranged  plan  (t).  That  is  to  say  the 

capture  must  grow  out  of  a  common  enterprise  on  which 

all  were  engaged  at  the  time  of  capture  and  provided 

that  is  so,  not  being  in  sight  will  not  bar  the  claimants  (u). 

The  army  may  share  in  a  naval  capture,  but  to  substantiate 

their  claim  must  have  done  more  than  be  in  sight.  There 

must  have  been  a  joint  enterprise   which  resulted  in  the 

capture,   or  services  of  very  material  assistance,  without 

which  the  capture  could  only  have  been  made  at  great 

hazard  {v).  Similarly  in  regard  to  a  ship  claiming  to  share 

in  a  capture  by  the  army  (w). 

Persons  claiming  as  joint  captors  are  required,  if  before 
condemnation  (unless  by  special  leave  of  the  Court)  to  give 
security  for  the  payment  of  their  just  share  of  any  costs, 
charges,  expenses  or  damages  which  may  be  incurred  by  the 
actual  captors  ;  if  after  condemnation  they  must  pay  their 
just  share,  give  security  and  show  sufficient  cause  why  their 
petition  was  not  presented  before  condemnation.  A  flag 
officer  claiming  to  share  by  virtue  of  his  flag  is  not  governed 
by  this  section  (x). 

Offences  Against  the  Law  of  Prize. 

If  any  person  wilfully  and  corruptly  swears,  declares  or 
affirms  falsely  in  any  matter  in  prize  proceedings,  or  suborns 

(r)  La  Mplanie  (1816).  2  Dods..  122. 

(s)  Forsiiiheld  (1801).  3  C.  Rob.,  311  ;  but  otherwise  if  their  orders  had 
placed  them  on  detatched  service. 

(t)  Guilluiume  TM  (1808),  Edw.  6. 

{u)  Xordstern  (1809).  1  Acton,  128  ;    Ujiion  (1813),  1  Dods.,  316. 

(r)  Dordrecht  (179!»)-  2  C.  Rob.,  .55.     See  also  p.  136  above. 
(w)  Genoa  and  Savona  (1815),  2  Dods.,  88. 

(ar)  Naval  Prize  Act,  sec.  36.  As  to  share  of  Flag  Officer,  see  Order  in 
Council. 
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another  to  do  so  he  is  guilty  of  perjury  or  subornation  of 
perjury  and  liable  to  be  punished  accordingly  (y). 

A  prize  court,  on  proof  of  any  offence  against  the  law  of 
nations,  or  against  the  Naval  Prize  Act,  or  any  Act  relating 
to  naval  discipline,  or  against  any  Order  in  Council  or  Royal 
Proclamation,  or  of  any  breach  of  His  Majesty's  instructions 
relating  to  prize,  or  of  any  act  of  disobedience  to  the  orders 
of  the  Lords  of  the  Admiralty,  or  to  the  command  of  a 
superior  officer,  committed  by  the  captors  in  relation  to  any 
ship  or  goods  taken  as  prize  or  in  relation  to  any  person 
on  board  any  such  ship,  may  on  condemnation  reserve  the 
prize  to  His  Majesty's  disposal,  notwithstanding  any  grant 
that  may  have  been  made  by  His  Majesty  in  favour  of 
captors  {z). 


(y)  Perjury  Act  1911  (1  and  2,  Geo.  v.  c.  6),  sees,  1  and  7. 
{z)  Naval  Prize  Act,  sec.  37. 
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THE  DECLARATION  OF  LONDON 

BY  the  twelfth  Convention  of  the  Hague  Conference 
1907,  an  International  Court  of  Appeal  in  matters 
of  prize  involving  neutral  interests  had  been  organised. 
By  article  7  this  Court,  in  the  absence  of  treaty  stipulations 
applicable  to  the  case,  is  to  give  its  decisions  in  accordance 
with  the  rules  of  international  law,  or  if  no  generally  re- 
cognised rules  exist,  in  accordance  with  the  general  principles 
of  justice  and  equity.  Owing  to  the  divergent  views  and 
practices  of  different  nations  the  British  Government, 
before  ratifying  the  Convention,  felt  it  desirable  that  some 
definite  agreement  should  be  arrived  at  as  to  what  were 
the  generally  recognised  principles  of  international  law  on 
these  matters.  At  their  invitation,  therefore,  representa- 
tives from  Germany,  the  United  States,  Austria,  Spain, 
France,  Italy,  Japan,  Russia  and  the  Netherlands  met  the 
British  representatives  in  London  and  agreed  to  the  following 
Declaration.  It  was  signed  on  February  26,  1909 ;  but 
neither  it  nor  the  prize  court  Convention  have  yet  been 
ratified,  as  the  latter  requires  an  Act  of  ParUament  to  enable 
appeals  to  be  taken  to  it  from  the  Courts  of  this  country. 
The  official  translation  of  the  French  text  of  the  Declaration 
is  as  follows  : 

DECLARATION  OF  LONDON 

Preliminary  Provision 

The  Signatory  Powers  are  agreed  that  the  rules  contained 
in  the  following  Chapters  correspond  in  substance  with  the 
generally  recognised  principles  of  international  law. 
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Chapter  I 

Blockade  in  Time  of  War 

Article  1.  A  blockade  must  not  extend  beyond  the  ports 
and  coasts  belonging  to  or  occupied  by  the  enemy. 

Article  2.  In  accordance  with  the  Declaration  of  Paris  of 
1856,  a  blockade,  in  order  to  be  binding,  must  be  effective — 
that  is  to  say,  it  must  be  maintained  by  a  force  sufficient 
really  to  prevent  access  to  the  enemy  coastline. 

Article  3.  The  question  whether  a  blockade  is  effective 
is  a  question  of  fact. 

Article  4.  A  blockade  is  not  regarded  as  raised  if  the 
blockading  force  is  temporarily  withdrawn  on  account  of 
stress  of  weather. 

Article  5.  A  blockade  must  be  applied  impartially  to  the 
ships  of  all  nations. 

Article  6.  The  commander  of  a  blockading  force  may  give 
permission  to  a  warship  to  enter,  and  subsequently  to  leave, 
a  blockaded  port. 

Article  7.  In  circumstances  of  distress,  acknowledgment  by 
an  officer  of  the  blockading  force,  a  neutral  vessel  may  enter 
a  place  under  blockade  and  subsequently  leave  it,  provided 
that  she  has  neither  discharged  nor  shipped  any  cargo  there. 

Article  8.  A  blockade,  in  order  to  be  binding,  must  be 
declared  in  accordance  with  article  9,  and  notified  in  accord- 
ance with  articles  11  and  16. 

Article  9.  A  declaration  of  blockade  is  made  either  by  the 
blockading  power  or  by  the  naval  authorities  acting  in  its 
name. 

It  specifies — 

(1)  The  date  when  the  blockade  begins  ; 

(2)  The    geographical    limits    of    the    coastline    under 
blockade  ; 

(3)  The  period  within  which  neutral  vessels  may  come 
out. 

Article  10.  If  the  operations  of  the  blockading  power,  or 
of  the  naval  authorities  acting  in  its  name,  do  not  tally 
with  the  particulars,  which,  in  accordance  with  article  9(1) 
and  (2),  must  be  inserted  in  the  declaration  of  blockade,  the 
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declaration  is  void,  and  a  new  declaration   is   necessary, 
in  order  to  make  the  blockade  operative. 

Article  11.  A  declaration  of  blockade  is  notified  ; 

(1)  To  neutral  powers,  by  the  blockading  power  by 
means  of  a  communication  addressed  to  the  governments 
direct,  or  to  their  representatives  accredited  to  it ; 

(2)  To  the  local  authorities,  by  the  officer  commanding 
the  blockading  force.  The  local  authorities  will,  in  turn, 
inform  the  foreign  consular  officers  at  the  port  or  on  the 
coastline  under  blockade  as  soon  as  possible. 

Article  12.  The  rules  as  to  declaration  and  notification 
of  blockade  apply  to  cases  where  the  limits  of  a  blockade 
are  extended,  or  where  a  blockade  is  re-established  after 
having  been  raised. 

Article  13.  The  voluntary  raising  of  a  blockade,  as  also 
any  restriction  in  the  limits  of  a  blockade,  must  be  notified 
in  the  manner  prescribed  by  article  11. 

Article  14.  The  liability  of  a  neutral  vessel  to  capture  for 
breach  of  blockade  is  contingent  on  her  knowledge,  actual 
or  presumptive,  of  the  blockade. 

Article  15.  Failing  proof  to  the  contrary,  knowledge  of 
the  blockade  is  presumed  if  the  vessel  left  a  neutral  port 
subsequently  to  the  notification  of  the  blockade  to  the  power 
to  which  such  port  belongs,  provided  that  such  notification 
was  made  in  sufficient  time. 

Article  16.  If  a  vessel  approaching  a  blockaded  port  has 
no  knowledge,  actual  or  presumptive,  of  the  blockade,  the 
notification  must  be  made  to  the  vessel  itself  by  an  officer 
of  one  of  the  ships  of  the  blockading  force.  This  notification 
should  be  entered  in  the  vessel's  log-book,  and  must  state 
the  day  and  hour,  and  the  geographical  position  of  the  vessel 
at  the  time. 

If  through  the  negligence  of  the  officer  commanding  the 
blockading  force  no  declaration  of  blockade  has  been  notified 
to  the  local  authorities,  or,  if  in  the  declaration,  as  notified, 
no  period  has  been  mentioned  within  which  neutral  vessels 
may  come  out,  a  neutral  vessel  commg  out  of  the  blockaded 
port  must  be  allowed  to  pass  free. 

Article  17,  Neutral  vessels  may  not  be  captured  for  breach 
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of  blockade  except  within  the  area  of  operations  of  the 
warships  detailed  to  render  the  blockade  effective. 

Article  18.  The  blockading  forces  must  not  bar  access  to 
neutral  ports  or  coasts. 

Article  19,  Whatever  may  be  the  ulterior  destination  of 
a  vessel  or  of  her  cargo,  she  cannot  be  captured  for  breach 
of  blockade,  if,  at  the  moment,  she  is  on  her  way  to  a  non- 
blockaded  port. 

Article  20.  A  vessel  which  has  broken  blockade  outwards, 
or  which  has  attempted  to  break  blockade  inwards,  is  liable 
to  capture  so  long  as  she  is  pursued  by  a  ship  of  the  block- 
ading force.  If  the  pursuit  is  abandoned,  or  if  the  blockade 
is  raised,  her  capture  can  no  longer  be  effected. 

Article  21.  A  vessel  found  guilty  of  breach  of  blockade  is 
liable  to  condemnation.  The  cargo  is  also  condemned,  unless 
it  is  proved  that  at  the  time  of  the  shipment  of  the  goods 
the  shipper  neither  knew  nor  could  have  known  of  the 
intention  to  break  the  blockade. 


Chapter    II 

Contraband   of  War 

Article  22.  The  following  articles  may,  without  notice 
( de  plein  droit )  be  treated  as  contraband  of  war,  under  the 
name  of  absolute  contraband  : 

(1)  Arms    of   all   kinds,    including    arms   for   sporting 
purposes,  and  their  distinctive  component  parts. 

(2)  Projectiles,  charges,   and  cartridges    of    all  kinds, 
and  their  distinctive  component  parts. 

(3)  Powder  and  explosives  specially  prepared  for  use 
in  war, 

(4)  Gun-mountings,    limber    boxes,    limbers,    mihtary 
wagons,  field  forges,  and  their  distinctive  component  parts. 

(5)  Clothing  and  equipment  of  a  distinctive  mihtary 
character. 

(6)  All   kinds   of   harness    of   a   distinctively   mihtary 
character. 
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(7)  Saddle,  draught,  and  pack  animals  suitable  for  use 
in  war. 

(8)  Articles  of  camp  equipment  and  their  distinctive 
component  parts. 

(9)  Armour  plates. 

(10)  Warships,  including  boats,  and  their  distinctive 
component  parts  of  such  a  nature  that  they  can  only  be 
used  on  a  vessel  of  war. 

(11)  Implements  and  apparatus  designed  exclusively 
for  the  manufacture  of  munitions  of  war,  for  the  manu- 
facture or  repair  of  arms,  or  war  material  for  use  on  land 
or  sea. 

Article  23.  Articles  exclusively  used  for  war  may  be  added 
to  the  list  of  absolute  contraband  by  a  declaration,  which 
must  be  notified. 

Such  notification  must  be  addressed  to  the  governments  of 
other  powers,  or  to  their  representatives  accredited  to  the 
power  making  the  declaration.  A  notification  made  after 
the  outbreak  of  hostilities  is  addressed  only  to  neutral 
powers. 

Article  24.  The  following  articles,  susceptible  of  use  in  war 
as  well  as  for  purposes  of  peace,  may,  without  notice  {de 
plein  droit )  be  treated  as  contraband  of  war,  under  the  name 
of  conditional  contraband  : 

(1)  Foodstuffs. 

(2)  Forage  and  grain,  suitable  for  feeding  animals. 

(3)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes, 
suitable  for  use  in  war. 

(4)  Gold  and  silver  in  coin  or  bulhon  ;   paper  money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war,  and 
their  component  parts. 

(6)  Vessels,  craft,  and  boats  of  all  kinds  ;  floating  docks, 
parts  of  docks  and  their  component  parts. 

(7)  Railway  material  both  fixed  and  rolHng-stock,  and 
material  for  telegraphs,  wireless  telegraphs,  and  telephones. 

(8)  Balloons  and  flying  machines  and  their  distinctive 
component  parts,  together  with  accessories  and  articles 
recognisable  as  intended  for  use  in  connection  with 
balloons  and  flying  machines. 
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(9)  Fuel  ;  lubricants. 

(10)  Powder  and  explosives  not  specially  prepared  for 
use  in  war. 

(11)  Barbed  wire  and  implements  for  fixing  and  cutting 
the  same. 

(12)  Horseshoes  and  shoeing  materials. 

(13)  Harness  and  saddlery, 

(14)  Field  glasses,  telescopes,  chronometers,  and  all 
kinds  of  nautical  instruments. 

Article  25.  Articles  susceptible  of  use  in  war  as  well  as  for 
purposes  of  peace,  other  than  those  enumerated  in  articles 
22  and  24,  may  be  added  to  the  list  of  conditional  contraband 
by  a  declaration,  which  must  be  notified  in  the  manner 
provided  for  in  the  second  paragraph  of  article  23. 

Article  26.  If  a  power  waives,  as  far  as  it  is  concerned,  the 
right  to  treat  as  contraband  of  war  an  article  comprised  in 
any  of  the  classes  enumerated  in  articles  22  and  24,  such 
intention  shall  be  announced  by  a  declaration,  which  must  be 
notified  in  the  manner  provided  for  in  the  second  paragraph 
of  article  23. 

Article  27.  Articles  which  are  not  susceptible  of  use  in  war 
may  not  be  declared  contraband  of  war. 

Article  28.  The  following  may  not  be  declared  contraband 
of  war  : 

(1)  Raw  cotton,  wool,  sUk,  jute,  flax,  hemp,  and  other 
raw  materials  of  the  textile  industries,  and  yarns  of  the 
same. 

(2)  Oil  seeds  and  nuts  ;   copra. 

(3)  Rubber,  resins,  gums,  and  lacs  ;   hops. 

(4)  Raw  hides  and  horns,  bones  and  ivory. 

(5)  Natural  and  artificial  manures,  including  nitrates 
and   phosphates   for   agricultural   purposes. 

(6)  Metallic  ores. 

(7)  Earths,  clays,  lime,  chalk,  stone,  including  marble, 
bricks,  slates  and  tiles. 

(8)  Chinaware  and  glass. 

(9)  Paper  and  paper-making  materials. 

(10)  Soap,  paint  and  colors,  including  articles  exclusively 
used  in  their  manufacture,  and  varnish. 
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(11)  Bleaching  powder,  soda  ash,  caustic  soda,  salt 
cake,  ammonia,  sulphate  of  ammonia,  and  sulphate  of 
copper. 

(12)  Agricultural,  mining,  textile  and  printing  ma- 
chinery. 

(13)  Precious  and  semi-precious  stones,  pearls,  mother- 
of-pearl,  and  coral. 

(14)  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  all  kinds,  hairs,  and  bristles. 

(17)  Articles  of  household  furniture  and  decoration  ; 
office  furniture  and  requisites. 

Article  29.  Likewise  the  following  may  not  be  treated 
as  contraband  of  war  : 

(1)  Articles  serving  exclusively  to  aid  the  sick  and 
wounded.  They  can,  however,  in  case  of  urgent  military 
necessity  and  subject  to  the  payment  of  compensation, 
be  requisitioned,  if  their  destination  is  that  specified  in 
article  30. 

(2)  Articles  intended  for  the  use  of  the  vessel  in  which 
they  are  found,  as  well  as  those  intended  for  the  use  of 
her  crew  and  passengers  during  the  voyage. 

Article  30.  Absolute  contraband  is  liable  to  capture  if  it  is 
shown  to  be  destined  to  territory  belonging  to  or  occupied  by 
the  enemy,  or  to  the  armed  forces  of  the  enemy.  It  is  im- 
material whether  the  carriage  of  the  goods  is  direct  or  entails 
transhipment  or  a  subsequent  transport  by  land. 

Article  31.  Proof  of  the  destination  specified  in  Article  30 
is  complete  in  the  following  cases  : 

(1)  When  the  goods  are  documented  for  discharge  in 
an  enemy  port,  or  for  delivery  to  the  armed  forces  of  the 
enemy. 

(2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or 
when  she  is  to  touch  at  an  enemy  port  or  meet  the  armed 
forces  of  the  enemy  before  reaching  the  neutral  port  for 
which  the  goods  in  question  are  documented. 

Article  32.  Where  a  vessel  is  carrying  absolute  contraband, 
her  papers  are  conclusive  proof  as  to  the  voyage  on  which 
she  is  engaged,  unless  she  is  found  clearly  out  of  the  course 
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indicated  by  her  papers  and  unable  to  give  adequate  reasons 
to  justify  such  deviation. 

Article  33.  Conditional  contraband  is  liable  to  capture  if 
it  is  shown  to  be  destined  for  the  use  of  the  armed  forces  or 
of  a  government  department  of  the  enemy  state,  unless  in 
this  latter  case  the  circumstances  show  that  the  goods  can 
not  in  fact  be  used  for  the  purposes  of  the  war  in  progress. 
This  latter  exception  does  not  apply  to  a  consignment  coming 
under  article  24  (4). 

Article  34.  The  destination  referred  to  in  article  33  is 
presumed  to  exist  if  the  goods  are  consigned  to  enemy 
authorities,  or  to  a  contractor  ( commergant )  estabhshed  in  the 
enemy  country  who,  as  a  matter  of  common  knowledge,  sup- 
plies articles  of  this  kind  to  the  enemy.  A  similar  presumption 
arises  if  the  goods  are  consigned  to  a  fortified  place  be- 
longing to  the  enemy,  or  other  place  serving  as  a  base 
for  the  armed  forces  of  the  enemy.  No  such  presumption 
however,  arises  in  the  case  of  a  merchant  vessel  bound  for 
one  of  these  places  if  it  is  sought  to  prove  that  she  herself 
is  contraband. 

In  cases  where  the  above  presumptions  do  not  arise,  the 
destination  is  presumed  to  be  innocent. 

The  presumptions  set  up  by  this  article  may  be  rebutted. 

Article  35.  Conditional  contraband  is  not  hable  to  capture, 
except  when  found  on  board  a  vessel  bound  for  territory 
belonging  to  or  occupied  by  the  enemy,  or  for  the  armed 
forces  of  the  enemy,  and  when  it  is  not  to  be  discharged  in 
an  intervening  neutral  port. 

The  ship's  papers  are  conclusive  proof  both  as  to  the 
voyage  on  which  the  vessel  is  engaged  and  as  to  the  port 
of  discharge  of  the  goods,  unless  she  is  found  clearly  out  of 
the  course  indicated  by  her  papers,  and  unable  to  give 
adequate  reasons  to  justify  such  deviation. 

Article  36.  Notwithstanding  the  provisions  of  article  35, 
conditional  contraband,  if  shown  to  have  the  destination 
referred  to  in  article  33,  is  liable  to  capture  in  cases  where 
the  enemy  country  has  no  seaboard. 

Article  37.  A  vessel  carrying  goods  liable  to  capture  as 
absolute  or  conditional  contraband  may  be  captured  on 
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the  high  seas  or  in  the  territorial  waters  of  the  belligerents 
throughout  the  whole  of  her  voyage,  even  if  she  is  to  touch 
at  a  port  of  call  before  reaching  the  hostile  destination. 

Article  38.  A  vessel  may  not  be  captured  on  the  ground 
that  she  has  carried  contraband  on  a  previous  occasion  if 
such  carriage  is  in  point  of  fact  at  an  end. 

Article  39.  Contraband  goods  are  liable  to  condemnation. 

Article  40.  A  vessel  carrying  contraband,  may  be  con- 
demned if  the  contraband,  reckoned  either  by  value,  weight, 
volume  or  freight,  forms  more  than  half  the  cargo. 

Article  41.  If  a  vessel  carrying  contraband  is  released,  she 
is  liable  for  the  costs  and  expenses  incurred  by  the  captor 
in  respect  of  the  proceedings  in  the  national  prize  court  and 
the  custody  of  the  ship  and  cargo  during  the  proceedings. 

Article  42.  Goods  which  belong  to  the  owner  of  the  contra- 
band and  are  on  board  the  same  vessel  are  liable  to  con- 
demnation. 

Article  43.  If  a  vessel  is  encountered  at  sea  while  unaware 
of  the  outbreak  of  hostilities  or  of  the  declaration  of  contra- 
band which  applies  to  her  cargo,  the  contraband  cannot  be 
condemned  except  on  payment  of  compensation  ;  the  vessel 
herself  and  the  remainder  of  the  cargo  are  not  liable  to 
condemnation  or  to  the  costs  and  expenses  referred  to  in 
article  41.  The  same  rule  applies  if  the  master,  after  becoming 
aware  of  the  outbreak  of  hostilities,  or  of  the  declaration 
of  contraband,  has  had  no  opportunity  of  discharging  the 
contraband. 

A  vessel  is  deemed  to  be  aware  of  the  existence  of  a  state 
of  war,  or  of  a  declaration  of  contraband,  if  she  left  a  neutral 
port  subsequently  to  the  notification  to  the  power  to  which 
such  port  belongs  of  the  outbreak  of  hostilities  or  of  the 
declaration  of  contraband  respectively,  provided  that  such 
notification  was  made  in  sufficient  time.  A  vessel  is  also 
deemed  to  be  aware  of  the  existence  of  a  state  of  war  if  she 
left  an  enemy  port  after  the  outbreak  of  hostilities. 

Article  44.  A  vessel  which  has  been  stopped  on  the  ground 
that  she  is  carrying  contraband,  and  which  is  not  liable  to 
condemnation  on  account  of  the  proportion  of  contraband 
on  board,  may,  when  the  circumstances  permit,  be  allowed 
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to  continue  her  voyage  if  the  master  is  willing  to  hand  over 
the  contraband  to  the  belligerent  warship. 

The  delivery  of  the  contraband  must  be  entered  by  the 
captor  on  the  log-book  of  the  vessel  stopped,  and  the  master 
must  give  the  captor  duly  certified  copies  of  all  relevant 
papers. 

The  captor  is  at  liberty  to  destroy  the  contraband  that 
has  been  handed  over  to  him  under  these  conditions. 


Chapter   III 

Unneutral  Service 

Article  45.  A  neutral  vessel  will  be  condemned  and  will, 
in  a  general  way,  receive  the  same  treatment  as  a  neutral 
vessel  liable  to  condemnation  for  carriage  of  contraband  : 

(1)  If  she  is  on  a  voyage  specially  undertaken  with  a 
view  to  the  transport  of  individual  passengers  who  are 
embodied  in  the  armed  forces  of  the  enemy,  or  \vith  a 
view  to  the  transmission  of  intelligence  in  the  interests 
of  the  enemy. 

(2)  If,  to  the  knowledge  of  either  the  owner,  the 
charterer,  or  the  master,  she  is  transporting  a  mihtary 
detachment  of  the  enemy,  or  one  or  more  persons  who, 
in  the  course  of  the  voyage,  directly  assist  the  operations 
of  the  enemy. 

In  the  cases  specified  under  the  above  heads,  goods  belong- 
ing to  the  owner  of  the  vessel  are  likewise  liable  to  con- 
demnation. 

The  provisions  of  the  present  article  do  not  apply  if  the 
vessel  is  encountered  at  sea  while  imaware  of  the  outbreak 
of  hostilities,  or  if  the  master,  after  becoming  aware  of  the 
outbreak  of  hostilities  has  had  no  opportunity  of  disembark- 
ing the  passengers.  The  vessel  is  deemed  to  be  aware  of  the 
existence  of  a  state  of  war  if  she  left  an  enemy  port  subse- 
quently to  the  outbreak  of  hostilities,  or  a  neutral  port  sub- 
sequently to  the  notification  of  the  outbreak  of  hostilities  to 
the  power  to  which  such  port  belongs,  provided  that  such 
notification  was  made  in  sufficient  time. 
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Article  46.  A  neutral  vessel  will  be  condemned  and,  in  a 
general  way,  receive  the  same  treatment  as  would  be 
applicable  to  her  if  she  were  an  enemy  merchant  vessel  : 

(1)  If  she  takes  a  direct  part  in  the  hostilities  ; 

(2)  If  she  is  under  the  orders  or  control  of  an  agent 
placed  on  board  by  the  enemy  government ; 

(3)  If  she  is  in  the  exclusive  employment  of  the  enemy 
government  ; 

(4)  If  she  is  exclusively  engaged  at  the  time  either  in 
the  transport  of  enemy  troops  or  in  the  transmission 
of  intelligence  in  the  interest  of  the  enemy. 

In  the  cases  covered  by  the  present  article,  goods  belonging 
to  the  owner  of  the  vessel  are  likewise  liable  to  condemnation. 

Article  47.  Any  individual  embodied  in  the  armed  forces 
of  the  enemy,  who  is  found  on  board  a  neutral  merchant 
vessel,  may  be  made  a  prisoner  of  war,  even  though  there 
be  no  ground  for  the  capture  of  the  vessel. 


Chapter  IV 

Destruction  of  Neutral  Prizes 

Article  48.  A  neutral  vessel  which  has  been  captured  may 
not  be  destroyed  by  the  captor  ;  she  must  be  taken  into 
such  port  as  is  proper  for  the  determination  there  of  all 
questions  concerning  the  validity  of  the  capture. 

Article  49.  As  an  exception,  a  neutral  vessel  which  has  been 
captured  by  a  belligerent  warship,  and  which  would  be 
liable  to  condemnation,  may  be  destroyed  if  the  observance 
of  article  48  would  involve  danger  to  the  safety  of  the  warship 
or  to  the  success  of  the  operations  in  which  she  is  engaged 
at  the  time. 

Article  50.  Before  the  vessel  is  destroyed  aU  persons  on 
board  must  be  placed  in  safety,  and  all  the  ship's  papers  and 
other  documents  which  the  parties  interested  consider 
relevant  for  the  purpose  of  deciding  on  the  validity  of  the 
capture  must  be  taken  on  board  the  warship. 

Article  51.  A  captor  who  has  destroyed  a  neutral  vessel 
must,  prior  to  any  decision  respecting  the  validity  of  the 
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capture,  establish  that  he  only  acted  in  the  face  of  an 
exceptional  necessity  of  the  nature  contemplated  in  article 
49.  If  he  fails  to  do  this,  he  must  compensate  the  parties 
interested  and  no  examination  shall  be  made  of  the  question 
whether  the  capture  was  valid  or  not. 

Article  52.  If  the  capture  of  a  neutral  vessel  is  subsequently 
held  to  be  invalid,  though  the  act  of  destruction  has  been 
held  to  have  been  justifiable,  the  captor  must  pay  com- 
pensation to  the  parties  interested,  in  place  of  the  restitution 
to  which  they  would  have  been  entitled. 

Article  53.  If  neutral  goods  not  liable  to  condemnation 
have  been  destroyed  with  the  vessel,  the  owner  of  such 
goods  is  entitled  to  compensation. 

Article  54.  The  captor  has  the  right  to  demand  the  handing 
over,  or  to  proceed  himself  to  the  destruction  of,  any  goods 
liable  to  condemnation  found  on  board  a  vessel  not  herself 
liable  to  condemnation,  provided  that  the  circumstances 
are  such  as  would,  under  article  49,  justify  the  destruction 
of  a  vessel  herself  liable  to  condemnation.  The  captor  must 
enter  the  goods  surrendered  or  destroyed  in  the  log-book  of 
the  vessel  stopped,  and  must  obtain  duly  certified  copies  of 
all  relevant  papers.  When  the  goods  have  been  handed  over 
or  destroyed  and  the  formalities  duly  carried  out,  the  master 
must  be  allowed  to  continue  his  voyage. 

The  provisions  of  articles  51  and  52  respecting  the  obli- 
gations of  a  captor  who  has  destroyed  a  neutral  vessel  are 
applicable. 


Chapter  V 

Transfer  to  a  Neutral  Flag 

Article  55.  The  transfer  of  an  enemy  vessel  to  a  neutral 
flag,  effected  before  the  outbreak  of  hostilities,  is  valid,  unless 
it  is  proved  that  such  transfer  was  made  in  order  to  evade 
the  consequences  to  which  an  enemy  vessel,  as  such,  is  ex- 
posed. There  is,  however,  a  presumption,  if  the  bill  of  sale 
is  not  on  board  a  vessel  which  has  lost  her  belligerent 
nationality  less   than   sixty   days  before   the   outbreak   of 
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hostilities,  that  the  transfer  is  void.  This  presumption  may 
be  rebutted. 

Where  the  transfer  was  aflFected  more  than  thirty  days 
before  the  outbreak  of  hostilities,  there  is  an  absolute  pre- 
sumption that  it  is  valid  if  it  is  unconditional,  complete, 
and  in  conformity  with  the  laws  of  the  countries  concerned, 
and  if  its  effect  is  such  that  neither  the  control  of,  nor  the 
profits  arising  from  the  employment  of,  the  vessel  remain 
in  the  same  hands  as  before  the  transfer.  If,  however,  the 
vessel  lost  her  belligerent  nationality  less  than  sixty  days 
before  the  outbreak  of  hostilities  and  if  the  bill  of  sale  is 
not  on  board,  the  capture  of  the  vessel  gives  no  right  to 
compensation. 

Article  56.  The  transfer  of  an  enemy  vessel  to  a  neutral 
flag,  effected  after  the  outbreak  of  hostilities,  is  void  unless 
it  is  proved  that  such  transfer  was  not  made  in  order  to 
evade  the  consequences  to  which  an  enemy  vessel,  as  such, 
is  exposed. 

There  is,  however,  an  absolute  presumption  that  a  transfer 
is  void  : 

(1)  If  the  transfer  has  been  made  during  a  voyage  or 
in  a  blockaded  port. 

(2)  If  a  right  to  repurchase  or  recover  the  vessel  is 
reserved  to  the  vendor. 

(3)  If  the  requirements  of  the  municipal  law  governing 
the  right  to  fly  the  flag  under  which  the  vessel  is  sailing, 
have  not   been  fulfilled. 


Chapter  VI 

Enemy  Character 

Article  57.  Subject  to  the  provisions  respecting  transfer 
to  another  flag  the  neutral  or  enemy  character  of  a  vessel 
is  determined  by  the  flag  which  she  is  entitled  to  fly. 

The  case  where  a  neutral  vessel  is  engaged  in  a  trade 
which  is  closed  in  time  of  peace,  remains  outside  the  scope 
of,  and  is  in  no  wise  affected  by,  this  rule. 

Article  58.  The  neutral  or  enemy  character  of  goods  found 
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on  board  an  enemy  vessel  is  determined  by  the  neutral  or 
enemy  character  of  the  owner. 

Article  59.  In  the  absence  of  proof  of  the  neutral  character 
of  goods  found  on  board  an  enemy  vessel,  they  are  presumed 
to  be  enemy  goods. 

Article  60.  Enemy  goods  on  board  an  enemy  vessel  retain 
their  enemy  character  until  they  reach  their  destination, 
notwithstanding  any  transfer  effected  after  the  outbreak  of 
hostilities  while  the  goods  are  being  forwarded. 

If,  however,  prior  to  the  capture,  a  former  neutral  owner 
exercises,  on  the  bankruptcy  of  an  existing  enemy  owner,  a 
recognised  legal  right  to  recover  the  goods,  they  regain  their 
neutral  character. 

Chapter  VII 

Convoy 

Article  61.  Neutral  vessels  under  national  convoy  are 
exempt  from  search.  The  commander  of  a  convoy  gives,  in 
writing,  at  the  request  of  the  commander  of  a  belligerent 
warship,  all  information  as  to  the  character  of  the  vessels 
and  their  cargoes,  which  could  be  obtained  by  search. 

Article  62.  If  the  commander  of  the  belligerent  warship 
has  reason  to  suspect  that  the  confidence  of  the  commander 
of  the  convoy  has  been  abused,  he  communicates  his  sus- 
picions to  him.  In  such  a  case  it  is  for  the  commander  of  the 
convoy  alone  to  investigate  the  matter.  He  must  record  the 
result  of  such  investigation  in  a  report,  of  which  a  copy  is 
handed  to  the  officer  of  the  warship.  If,  in  the  opinion  of 
the  commander  of  the  convoy,  the  facts  shown  in  the  report 
justify  the  capture  of  one  or  more  vessels,  the  protection 
of  the  convoy  must  be  withdrawn  from  such  vessels. 

Chapter  VIII 

Resistance  to  Search 

Article  63.  Forcible  resistance  to  the  legitimate  exercise 
of  the  right  of  stoppage,  search,  and  capture,  involves  in  all 
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cases  the  condemnation  of  the  vessel.  The  cargo  is  Hable 
to  the  same  treatment  as  the  cargo  of  an  enemy  vessel. 
Goods  belonging  to  the  master  or  owner  of  the  vessel  are 
treated  as  enemy  goods. 

Chapter   IX 

Compensation 

Article  64.  If  the  capture  of  a  vessel  or  of  goods  is  not 
upheld  by  the  prize  court,  or  if  the  prize  is  released  without 
any  judgment  being  given,  the  parties  interested  have  the 
right  to  compensation,  unless  there  were  good  reasons  for 
capturing  the  vessel  or  goods. 

Final  Provisions 

Article  65.  The  provisions  of  the  present  Declaration 
must  be  treated  as  a  whole,  and  cannot  be  separated. 

Article  66.  The  signatory  powers  undertake  to  insure  the 
mutual  observance  of  the  rules  contained  in  the  present 
Declaration  in  any  war  in  which  all  the  belligerents  are 
parties  thereto.  They  will  therefore  issue  the  necessary 
instructions  to  their  authorities  and  to  their  armed  forces, 
and  will  take  such  measures  as  may  be  required  in  order  to 
insure  that  it  "will  be  applied  by  their  courts,  and  more 
particularly  by  their  prize  courts. 

Article  67.  The  present  Declaration  shall  be  ratified  as 
soon  as  possible. 

The  ratifications  shall  be  deposited  in  London. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a 
protocol  signed  by  the  representatives  of  the  powers  taking 
part  therein,  and  by  His  Britannic  Majesty's  Principal 
Secretary  of  State  for  Foreign  Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by 
means  of  a  written  notification  addressed  to  the  British 
Government,  and  accompanied  by  the  instrument  of 
ratification. 

A  duly  certified  copy  of  the  protocol  relating  to  the  first 
deposit  of  ratifications,  and  of  the  notifications  mentioned 
in  the  preceding  paragraph  as  well  as  of  the  instruments  of 
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ratification  which  accompany  them,  shall  be  immediately 
sent  by  the  British  Government,  through  the  diplomatic 
channel,  to  the  signatory  powers.  The  said  government  shall, 
in  the  cases  contemplated  in  the  preceding  paragraph, 
inform  them  at  the  same  time  of  the  date  on  which  it  received 
the  notification. 

Article  68.  The  present  Declaration  shall  take  effect,  in 
the  case  of  the  powers  which  were  parties  to  the  first  deposit 
of  ratifications,  sixty  days  after  the  date  of  the  protocol 
recording  such  deposit,  and,  in  the  case  of  the  powers  which 
shall  ratify  subsequently,  sixty  days  after  the  notification 
of  their  ratification  shall  have  been  received  by  the  British 
Government. 

Article  69.  In  the  event  of  one  of  the  signatory  powers 
wishing  to  denounce  the  present  Declaration,  such  denun- 
ciation can  only  be  made  to  take  effect  at  the  end  of  a  period 
of  twelve  years,  beginning  sixty  days  after  the  first  deposit 
of  ratifications,  and  after  that  time,  at  the  end  of  successive 
periods,  of  six  years,  of  which  the  first  will  begin  at  the  end 
of  the  period  of  twelve  years. 

Such  denunciation  must  be  notified  in  writing,  at  least 
one  year  in  advance,  to  the  British  Government,  which  shall 
inform  all  the  other  powers. 

It  will  only  operate  in  respect  of  the  denouncing  power. 

Article  70.  The  powers  represented  at  the  London  Naval 
Conference  attach  particular  importance  to  the  general 
recognition  of  the  rules  which  they  have  adopted,  and  there- 
fore express  the  hope  that  the  powers  which  were  not 
represented  there  will  accede  to  the  present  Declaration. 
They  request  the  British  Government  to  invite  them  to  do  so. 

A  power  which  desires  to  accede  shall  notify  its  intention 
in  writing  to  the  British  Government,  and  transmit  simul- 
taneously the  act  of  accession,  which  will  be  deposited  in  the 
archives  of  the  said  government. 

The  said  government  shall  forthwith  transmit  to  all  the 
other  powers  a  duly  certified  copy  of  the  notification,  together 
with  the  act  of  accession  and  communicate  the  date  on  which 
such  notification  was  received.  The  accession  takes  effect 
sixty  days  after  such  date. 
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In  respect  of  all  matters  concerning  this  Declaration, 
acceding  powers  shall  be  on  the  same  footing  as  the  signatory 
powers. 

Article  71.  The  present  Declaration,  which  bears  the  date 
of  the  26th  February,  1909,  may  be  signed  in  London  up  till 
the  30th  June,  1909,  by  the  plenipotentiaries  of  the  powers 
represented  at  the  Naval  Conference. 

In  faith  whereof  the  plenipotentiaries  have  signed  the 
present  Declaration,  and  have  thereto  affixed  their  seals. 

Done  at  London,  the  twenty-sixth  day  of  February,  one 
thousand  nine  hundred  and  nine,  in  a  single  original,  which 
shall  remain  deposited  in  the  archives  of  the  British  Govern- 
ment and  of  which  duly  certified  copies  shall  be  sent  through 
the  diplomatic  channel  to  the  powers  represented  at  the 
-Naval  Conference. 
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